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EXTRADITION OF FUGITIVE SLAVES. 


In a former volume of this Journal, the writer presented his views 
touching the manner which Congress have prescribed, should be ob- 
served by those who seek to reclaim such persons as are held 4o 
service or labor in one State, and have escaped into another State, 
as seen in its Act of February 12th, 1793. In tzacing that subject, 
it was no part of the design to cail in question the power of Congress 
in that behalf—but only to ascertain the intent of its legislation, and 
the extent of the duties of those who become actors by virtue of its 
provisions. Correlative to the matter then discussed, is the subject 
designed for the present article, viz. the Extradition of Fugitive Slaves ; 
both being distinctly declared subjects of constitutional establishment. 
On the former occasion-neither the constitutionality of the Act, nor the 
right and authority of Congress to Jegislate on these interests were chal- 
lenged. We think we are now prepared, and hence intend to show, not 
the mere unconstitutionality of that Act and its supplementary Act pas- 
sed September 18th, 1850, or their want of conformity, in some, or 
all of their particulars, to the great instrument ordaining and esta- 
blishing the United States Government ; but that the National Legis- 
lature have no right, no power, no authority, over these subjects 
whatever. This abnegation of the legislative authority of Congress 
in the matter of fugitives from servic or labor, coming now so late 
in the administration of the Federal Government, and after a silent 
acquiescence in the exercise of such power, since the closing years 
of the last century, may subject the proposition to doubt and obloquy, 
and render its truthfulness an idea difficult of reception; yet there 
are those who will hear both sides of the argument before rendering 
judgment, however strong may be the current sentiment to the con- 
trary. We, therefore, present a programme of our article, which 
may. be seen thus: 

I. The paragraph in the United States Constitution (Art. IV. § 2,) 
from which Congress claims to derive its authority for the Act of 
1793, and its supplemental Act of 1850, is a compact or treaty sti- 
pulation devoid of any grant of legislative power, and containing 
nothing necessary in a charter of government, which for the most 
part the Constitution was intended to be, containing grants of power 
and the modes of its exercise: or, 

II. The paragraph is itself a fundamental law, passed by the people 
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of the States, above all other legislation, and not capable of any 
alteration or amendment, except by the people themselves, in the 
manner in which the existing amendments were made: and 

Il]. The paragraph operates no investment of power in the govern- 
ment of the United States, or in any department or officer thereof 
(Art. I. § 8); and only inhibits the exercise of power by any State, 
in contravention of the right of extradition therein secured by a 
species of treaty entered into by the States, by its adoption in their 
conventions. 


I. Our first inquiry then, in order to a solution of the question 
whether Congress has any power at all to legislate on the subject of 
delivering up fugitive slayes, must be into the nature of the instru- 
ment called the Constitution, or that item thereof which contains the 
provisions to which we have referred. If it shall appear that it con- 
tains provisions in no way called for by the necessity of the case as 
a charter of government, but which are mere compromises, barter- 
ings, “sops to Cerberus,” to appease jealous spirits, and which, if 
stricken out of its pages, would not lessen its adaptation to the great 
end for which it was made, namely, the administration of a federal 
government ; provisions which would equally as well suit the exi- 
gencies of the states under the old articles of confederation, as under 
the new order of things; language which more readily conveys the 
idea of a treaty stipulation between states, in their capacity of inde- 
pendent sovereignties, continuing to exercise all the original and 
inherent powers belonging to them before a general federative gov- 
ernment was ever conceived of, than the idea of delegated power, 
surrendered sovereignty, or any other imparted attribute of the bodies 
politic of the several states; or words which negative the idea of 
any legislative action on the part of the new government—then it 
will be manifest that its framers contemplated. in some particulars, 
something more than a mere constitution or charter of government. 
All difficulty vanishes when it is allowed in the argument that it 
was intended by the framers of the instrament to embrace in its 
grasp certain treaty stipulations, or agreements, to be observed by 
the states forever, or while the new government should continue to 
exist. Such stipulations would be none the less compacts for being 
incorporated with the great charter of the general government; nor 
would they become any more the subject of its power for being s6 
incorporated. If these stipulations contain no grant of power, then 
none is to be exercised ; if they do contain a grant of power, then 
who shall exercise it? Will it be said that Congress shall exercise 
it? Then why may it not intermeddle in the matter of other treaty 
stipulations made with foreign states and powers? Why may it not 
legislate on the subject of the exiradition of fugitives from justice, as 
seen in the late treaty with Great Britain, negotiated at Washington 
by our Secretary of State and Lord Ashburton? The answer to all 
this may be found in the following language of the Constitution : 
-“ All legislative powers herein granted, shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives.” (Art. II. Const. U. 8. A.) By way of abundant 
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caution it is provided also in an amendment, that “ The powers not 
delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the peo- 
ple.” (Art. X. Amend. Const.) An analysis of that instrument, by 
which the general government was created, and by which it lives 
and moves, and has its being, will show that it sought to apportion 
its powers among the departments into which its administrators were 
severally placed, viz. the executive, the judicial, the legislative ; that 
the powers intended to be exercised by each, are carefully enume- 
rated, or defined in such manner that but little doubt can exist as to 


the infent of those who framed it; that it has a two-fold aspect in the | 


creation of the government—the one exhibiting a grant of power, 
with a prescribed mode of its exercise, and the other a reservation of 
power, with imposed restraints upon its exercise. Indeed, all and 
singular the legislative powers that belong to the government, are 
grants ; this is discoverable, in limine ; the first line of the first pa- 
ragraph of the Constitution, as seen above, evinces that Congress 
can exercise no power in legislation not granted by the Constitution. 
These gifts of power are equal in amount trom every state. 

II. We will now further inquire whether the language (“ No person 
held to service or labor in one state, under the Jaws thereof, escaping 
into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up 
on claim of the party to whom such service or labor may be due,” 
Art. IV. § 2,) contains a grant of power in the sense contemplated 
by the first article of the Constitution above quoted. To this end we 
will bring before us all the legislative powers expressly granted 
in the Constitution ; we have seen that they are exclusively vested 
in Congress ; we place here all those that are enumerated or ex- 
pressed, as they are grouped together by the Constitution itself. 
“The Congress shall have power to lay and collect taxes, duties, 
imposts, and excises, to pay the debts and provide for the com- 
mon defence and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United 
States; to borrow money on the credit of the United States; to 
regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes; to establish an uniform rule 
of naturalization, and uniform laws on the subject of bankrupt- 
cies throughout the United States; to coin money, regulate the value 
thereof, and of foreign coin, and fix the standard of weights and 
measures ; to provide for the punishment of counterfeiting the secu- 
rities and current coin of the United States; to establish post offices 
and post roads; to promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries; to constitute 
tribunals inferior to the Supreme Court; to define and punish 
piracies and felonies committed on the high seas, and offences against 
the law of nations; to declare war, grant letters of marque and re- 
prisal, and make rules concerning captures on land and water; to 
raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; to provide and maintain 
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a navy; to make rules for the governme: t and regulation of the land 
and naval forces ; to provide for calling forth the militia to execute 
the laws of the Union, suppress insurrections, and repel invasions ; 
to provide for organizing, arming, and disciplining the militia, and 
for governing such part of them as may be employed in the service 
of the United States, reserving to the States respectively, the appoint- 
ment of the officers, and the authority of training the militia accord- 
ing to the discipline prescribed by Congress; to exercise exclusive 
legislation in all cases whatsoever, over such district (not exceeding 
ten miles square) as may, by cession of particular States, and the 
acceptance of Congress, become the seat of government of the United 
States, and to exercise like authority over all places purchased by the 
consent of the legislature of the State in which the same shall be, 
for the erection of forts, magazines, arsenals, dock-yards, and other 
needful buildings ; and to make all laws which shall be necessary 
and proper for carrying into execution the foregoing power.” (Art. I. 
§8.) Let the law makers in Congress point out in this enumeration, 
if they can, the warrant for their legislation on the subject of fugi- 
tives from service or labor. But there is yet a remnant of authority 
in the great charter for the exercise of legislative power: it is the 
final clause of the section just given above, and which was omitted 
in that quotation, to give it the greater prominence and higher im- 
portance in this place, by itself—that extract showing what powers 
of legislation were granted in express terms by the Constitution ; this 
showing that Congress have, in addition to those grants, the power 
to make such other laws as may be necessary and proper for carry- 
ing into execution certain other undefined and nameless powers 
vested in the United States Government, or its officers. * To make 
al] laws which shall be necessary and proper for carrying into exe- 
cution—all other powers vested by this Constitution in the Govern- 
ment of the United States, or in any department or officer thereof.” 
We repeat, let the legislators at the Court of Washington, find war- 
rant, express or implied, in this last quotation for their law of 1793, 
and its fellew, the great peace measure and peace-maker of 1850. 
Besides, let them show, if they can be found in the peges of the Con- 
stitution, any other grants of legislative power than those here col- 
lected. All legislutive powers herein granted! quoth the Constitu- 
tion; are there any others granted besides those we have cited? We 
do not discover any others. If the authority to enact these laws be 
not found among the enumerated legislative powers of Congress ; if 
these laws themselves are not “necessary and proper for carrying 
into execution the foregoing powers.” that is, those we have spread 
upon the record above (the affirmative of which seems too absurd for 
the credence of any sound mind); and if the Constitution has not 
vested in the Government of the United States, or in any department 
or officer thereof, “ other powers,” besides those we have shown 
above, requiring legislation for carrying them into execution (and it 
_ remains to be seen that aay other powers have been vested requiring 
the Acts of 1793 and 1850), then we must make further search still 
for the fountain of this legislative authority. 

U].. We wil! now revert to the passage in the Constitution (Art. IV. 
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§ 2,) already given above, and which we have considered to be in the 
nature of a treaty stipulation entered into by the States, and only 
binding as such, and to be construed and received as all treaties or 
ecnventions of independent foreign powers are construed and received 
by the general government—the principle of the case being the same, 
whether the compact or treaty were entered into by and between 
domestic or foreign states. It is in this section alone that we find 
anything relating to the extradition of the fugitive slave. What is 
it intended to embrace? A grant of power, or prohibition of its ex- 
ercise? Certainly not a grant or vestment of power, in any sense — 
used elsewhere in the Constitution. Its language has no terms of 
gift or investiture; if power, however, has thereby been given, it is 
lodged somewhere. In which department, or officer of the govern- 
ment, may it be found? It is silent in this behalf. If it contain a 
grant of power which is not enumerated, it must be found among 
those other powers which may be vested in the Government, or some 
of the departments—it certainly does not contain any powers which 
are enumerated in the eighth section of the first article, and which 
we have copied. We must seek for it then among the non-enumerated, 
or “ other powers” mentioned in the article. These views are fully 
fortified both by principle and authority. “The Constitution of the 
United States is an instrument containing the grant of specific powers, 
and the Government of the Union cannot claim any powers but what 
are contained in the grant, and given either expressly, or, by ne- 
cessary implication.” (Kent’s Com. Lect. XV.) Besides, if the sec- 
tion contain a power, it is of great importance in our inquiry, whether 
that power be exccutive, judicial, or legislative ; for if it be not le- 
gislative, then Congress are forever barred and estopped in the ori- 
ginal exercise of its functions in that behalf, and must wait till its 
legislation is invoked by the necessity and propriety of the case. We 
have seen that the Constitution may vest power in the Government 
generally, or in a department of it, or in an officer belonging to it; 
the language is explicit : —“ other powers vested by this Constitution 
in the Government of the United States, or in any department or 
officer thereof :’—and we have seen also that Congress has power to 
make such laws as may be necessary and proper to carry into exe- 
cution the powers so vested. It is admitted, therefore, that if the ex- 
tradition section of the Constitution, which we have given above, 
vests, in terms or by implication, power in the Government generally ; 
or, in the executive, judicial, or even legislative departments; or, in 
any individual officer of the Government, and that if this vested 
power needs the aid of laws to carry it into effect, then Congress 
may furnish its ‘enactments, and those of 1793 and 1850 are legiti- 
mate. It becomes, therefore, a question of necessity and propriety— 
Congress, or the legislative department, can have no original juris- 
diction to make a single law to enforce or carry into execution a non- 
enumerated power. Now it never will be claimed that the extradi- 
tion clause of the Constitution has within it any expressed or 
enumerated powers, giving to Congress legislative authority—if there 
be found in its construction a single grant of power of any kind, 
whatsoever, that power must lie dormant till it be necessary and 
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proper that laws be made to carry it into execution. If it be a power 
that cannot be exercised, or in the language of the Constitution, can- 
not be carried into execution, without the help of Congressional aid in 
the shape of laws, this necessity alone confers jurisdiction on the 
law-making department ; nothing else. Till there has been a failure 
in Government, in some of its departments, or in its officers, to be 
able to execute any power that may lurk in the language of this sec- 
tion, how can it be said that these laws are necessary and proper. 
It cannot be gathered from these laws themselves that any such ne- 
cessity or propriety called them into existence—they have neither 
preamble or title, indicative of the facts and circumstances that 
should give them birth—viz. inability on the part of the department 
or officer upon whom the execution of the vested power has been de- 
volved, to carry it into execution. Nor is there any historical re- 
miniscence in the action of the federal government, throughout all 
its various bureaus and departments of office, from the day of the 
adoption of the Constitution to the present, going to demonstrate that 
the executive, the judiciary, or any officer of the government, found 
itself or himself too impotent to execate any and every power that 
may belong to them toenforce. If the records of the past are silent 
as to any need of Congress making such laws—if such laws as their 
wisdom has dictated and placed upon the statute-book, do not carry 
internal evidence of any necessity for their enactment—and if the ar- 
chives of the government contain neither memorial nor remonstrance 
from the people, the President, the departments, or any government 
officer, for a law in aid of the power concealed in the letter of the 
section under review, (as it is fully believed they do not,) it is strong 
presumptive evidence at least, that no such power exists, as is claim- 
ed; or if there be such, in esse, that it ever needed the ae of the 
legislative arm of the Government. 

Again ; suppose the section does vest power somewhere ; we are 
next to locate it. Let it be placed (1,) in the executive department. 
What necessity for a law of Congress to aid the President in carrying 
the power into execution ? What urgent need for a law to help him 
in enforcing the power? Did necessity ever clamor, at his behest, 
for such laws to aid him? When this department has signified its 
impotency to execute any power suppused to be contained in this 
section, it will be in time for the law-makers to act; as we have 
befvre said, their power to legislate on this subject is conditional and 
dependent. But has not this branch of the Government always dis- 
claimed the exercise of any such power? perhaps for the high reason 
that the President can discover none vested, by the section. in the 
Government.or in his department. In any event, whether from the 
non-existence of a vested power in his department, or from a lack of 
necessity to give it jurisdiction, a very helping and kind Congress 
has never yet sought to aid that department by its laws in the mat- 
ter of the extradition of slaves. 

(2.) Let this supposed vested power he placed in the judicial de- 
partment. What necessity again for laws to aid the Federal Courts 
in the exercise of this vested power? are their powers not plenary 
under the Constitution, and can they need the special legislation of 
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Congress? are they the recipients of these mysterious other powers 
which the Constitution has vested in them, and withal so powerless 
of themselves that it is necessary and proper for laws to be made to 
carry them into execution? This department is composed of the 
Supreme Court, the Circuit Courts, and the District Courts ; in these 
Courts the Constitution has vested all the judicial power known to 
the United States Government; no power in this behalf is vested in 
any federal: judge not acting as a Court ;—as Courts, the only capa- 
city in which it is possible for the judges to act in reference to the 
section under consideration, what legislation is or can be necessary ? 
till some need be discovered in this department of the Government, 
Congress can again have no jurisdiction. The condition ever re- 
mains the same ; “ laws which shall be necessary and proper for car- 
rying into execution—other powers vested.” Among the expressed 
or enumerated powers of Congress, as we have seen above, it may 
“ constitute tribunals inferior to the Supreme Court ;” these tribunals 
are the Courts in which the third article vests all the judicial power 
not exercised by the Supreme Court. This constituting of Courts, then, 
is by express provision, and is not derivable from those other vested 
powers, which may, or may not, call for auxiliary legislation. In 
these Courts, or tribunals, words synonymous, we find deposited all 
the judicial power; we have seen that Congress have power to or- 
dain and establish inferior Courts ; and to constitute tribunals inferior 
to the Supreme Court ; this being done, it can legislate no farther, till 
it shall appear that the Courts, as constituted, do not answer the end 
of their constitution—that other powers vested in the judiciary de- 
partment, call for laws, helping to execute them, not previously 
enacted. We can discover nothing for Congress to do after having 
constituted the Courts ; this labor finished, the judicial power vested 
in them by the Constitution, found its way thither by necessary 
affinity, and filled the measure of this department. Now if the sec- 
tion under examination vests any power in this branch of the Gov- 
ernment, which needs or properly requires a law of Congress to 
carry it out, and which that body neglected to provide when legisla- 
ting by express command of the Constitution, in the earliest days of 
the government, then it must be enacted. This need or propriety of 
such law we can never allow, while the Courts are constituted as 
they are at present. The power of Congress. in respect to this de- 
partment, ceased the instant the Courts were organized—their autho- 
rity extended no further, under express warrant, than to this point ; 
the power of the Courts began to operate the instant they were or- 
ganized, and from that time to this they have had by right of consti- 
tutional investment, every possible case arising under that instru- 
ment, the laws made by Congress, and treaty stipulations, foreign or 
domestic. The laws, therefore, made by Congress in 1793 and in 
1850, in respect to the extradition section, are without any warrant 
from the Constitution:—beside there being no warrant for the 
enactment of these laws, they are worthless, even supposing a war- 
rant did exist for their establishment; because it is clear that the 
supposed power, vested in the judicial department, and needing them 
to aid it in carrying the power into effect, has in these laws no exe- 
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cutive agent recognized by the Constitution. These laws make no 
provision for a single act, decision, or determination by any Court— 
they leave all these things to judges, justices of the peace, commis- 
sioners, etc., out of Court; and not a single section contemplates 
the action of any federal court or tribunal. in which the Constitution 
expressly declares all such powers should be exercised! If the Con- 
stitution confides the power in question, as we believe it does, to the 
federal courts, in the original exercise thereof, and not federal judges, 
etc., out of Court; and if Congress has no part ‘to act till some ne- 
cessity signified by the Courts shall demand its action, it follows that 
laws may not be made at the will of that body, without necessity 
shown, or any propriety seen, and merely to gratify capricious, if not 
malicious persons. Again, the power contained in this section, if 
there be any, in order to be exercised by this department, must be 
judicial, because all its duties are of that character; its language 
does not define any power, nor does it reveal its nature. Let it be 
conceded, however, that whatever it may be, it properly belongs 
here ; no legislation can reach it with aid or hindrance, while within 
the folds of the ermine, till the imbecility of the bench in its enforce- 
ment, shall prompt the necessary statutes: these laws are then only 
collateral and auxiliary ; the judges all the while deriving their au- 
thority to act from the power devolved upon their department by 
the Constitution, and not by the Acts of Congress: but if the Courts 
can exercise judicial authority in the matter of this section, only by 
virtue of an Act-of Congress, it cannot be said that this power finds 
lodgment in the judicial department. 

(3.) Let the power concealed in the section under consideration, 
be placed in the legislative department. It follows, if it belongs 
here, that it is legislative, and can be exercised by Congress as a 
body ; carried into execution in some way by itself, through its officers 
perhaps; but this body have not yet so considered the section : there 
is no evidence that this assemblage ever considered itself the deposi- 
tory of this power, and undertook to exercise it within its own borders 
by committees, by sending for persons and papers, and other appli- 
ances known to its organic action. It is absurd to suppose such 
power, if any exist, and be devolved on this branch of the Govern- 
ment, to be a law-making power; indeed, it can exercise no other, 
and hence it may be seen that the “ other powers.” as contra-distin- 
guished from the foregoing or enumerated ones, in the eighth section, 
do not vest in Congress, and consequently this power, being classed 
among those other powers, is not to be carried into execution by 
Congress. It can make laws for some other body, or department, to 
carry the power into operation only when the necessity and propriety 
of the case demands it. The two unfortunate laws made by it, in 
aid, as it is thought, of the judiciary department, lack the evidence of 
their being “ laws which are necessary and proper for carrying into 
execution powers vested by the Constitution” in that department, as it 
can execute no powers except through the constituted Courts; they 
do not in a single provision contemplate an act of Court; their whole 
structure and outline, are beyond and without the limits of any tri- 
bunal known under the Constitution ; our argument, however, is not 
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with respect to their constitutionality—but with the power of Con- 
gress, in Jegislation, under the section which we have all along con- 
sidered: ‘‘ No one has ever supposed that @ongress could, constitu- 
tionally, by its legislation, exercise powers or enact laws beyond the 
powers delegated to it by the Constitution ; but it has, on various oc- 
casions, exercised powers which were necessary and proper as means 
to carry into effect rights expressly given, and duties expressly en- 
joined thereby.” (16 Peters’ Rep. Prigg v. The Commonwealth of 
Pennsylvania.) Such is the language of Judge Story, who is seeking 
to justify certain legislation by Congress; the same acts which we 
have called in question above. He seems to confound the terms, 
rights and duties, with that of powers used in the Constitution. If 
he had said that Congress had made “laws which were necessary 
and proper for carrying into execution, powers vested by the Consti- 
tution in the Government,” and which powers alone and unaided by 
any legislation, conld not be exercised so that rights expressly given 
and duties expressly enjoined by such powers, would never be en- 
forced or performed, ‘or lack of the means of enforcement or perform- 
ance, to wit, necessary and proper laws—he would have said that 
with which we could have no disagreement, because such sentiment 
quadrates with our views above set forth. We leave the oracle on 
our page for examination. 

Having shown, as we think, that the section in question is a species 
of treaty, or compromise, between the States. destitute of any grants 
of power rendering legislation necessary and proper ; that the federal 
courts are endowed by the Constitution with all the means and ap- 
pliances needful to enforce all the rights given and duties enjoined 
by the same; and that the section, if it do invest any powers in the 
Government, must be carried into execution by laws which were 
made necessary by reason of the failure of those powers to secure the 
end for which they were created, a thing never yet occurring in the 
administration of the Government—we will now dwell for a moment 
and inquire 

IV. Whether the section before us is anything more than a great 
restraining and prohibitory enactment of the nation, and only intended 
to inhibit the exercise of state sovereignty in the matter compro- 
mised by its provisions. That it is more or less than such may well 
be questioned—though not arranged in the Constitution among the 
restraints of power upon the states, im consecutive order of the pro- 
hibitory paragraphs, yet its language is remarkable for its veri- 
similitude to them; it was one of the last things settled upon by 
the convention which framed the Constitution—and hence, perhaps, 
its place among the articles at the extremity, rather than among 
those of its class in an earlier page. At all events, it is historically 
true of this section, that it is a compromise, and contains restraints 
upon the exercise of any State legislation adverse to the extradition 
of a fugitive slave ; we say adverse, because its language warrants 
the assertion that it is only against “ any law or regulation” in the 
States that shall obstruct the reclamation, that the prohibition is aim- 
ed. It never was designed that the new government should do more 
in the premises, than to see that this fundamental law, this treaty 
VOL. IX. 2 
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stipulation, be executed. Federal legislation was never contemplated. 
Neither was it then, nor is it now necessary. It is provided in the 
enumeration of the duties of the President, that “he shall take care 
that the laws be faithfully executed”—this section is one of those 
laws belonging to him to execute, or in other words, whether it con- 
tain a grant or prohibition of power, it vests in the executive depart- 
ment. We have said above that the chief magistrate of the nation név- 
er asked Congress to legislate in his aid in this behalf. But again : we 
construe {his section to mean that the States are the actors, through 
their constituted officers or authorities. The restraining power of this 
section fixes upon the State statutes, and decrees that they may not 
“ discharge” the fugitive ; it has to do with the duties of the State 
alone—it is no mere negative in the matter of discharge, than it is 
positive in the matter of surrender: both are compatible with State 
action, and to such does the section most clearly look. This section 
is the ligament with, which the strong man is bound hand and foot, 
into whose keeping the fugitive hath fled. The pursuer must have 
unobstructed pursuit. His claim is upon the State, not upon the 
fugitive, as may be seen in the analagous case of the fugitive from 
justice, in respect to whose extradition the adjacent section provides. 
Whenever a State shall, by its legislation, be in conflict with this 
treaty or compromise, and be found in the attitude of a violation of 
the faith of treaties, and the President cannot with the compulsory 
power in his hands, execute this part of the Constitution, it will be 
in time for Congress to make a law to carry into execution his feeble 
powers! Such legislation, and that only, is legitimate. 

V. It remains only to consider whether the section in review is a 
law in such sense that it is supreme. This needs no more affirmative 
proof than a section of the Constitution, which we will place betore 
us. “This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United States, shall be the 
suPREME LAW Of the land.” (Art. VJ.) It is enough, perhaps, for us to 
know that the section is a law of the land, whether its nature be that 
of a treaty, and so ought to be handled in its construction; it being 
of no importance what name may be given to it, or however it may 
be classed among the powers or prohibitions of the Government. 

This section has received only sparing attention from writers on 
the Constitution. It seems to have been carefully avoided by all} 
publicists, whose works we have consulted. Kent, Story, and others, 
it would seem, when commenting upon the Constitution, might have 
given the questio vexata ot the United States Government, an exami- 
nation commensurate with its importance. These great luminaries 
of the law owed it tothe American people. This they have not done. 
We will conclude these considerations by a quotation from one of 
ourjwriters on the Constitution, in proof of our positions taken above: 

“ As soon as the Constitution was adopted, all legislative measures 
for the purpose of enforcing existing treaties, either on the part of the 
United States or the States, became at once unnecessary. The insti- 
tution of the judicial power was itself adequate to the desired effect 
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State legislatures, or the high tone which might be jealously imputed’ 
to the general legislature, were equally avoided. The people, by the 
adoption of the Constitution. had themselves legislated on the subject, 
and the judicial principle, in regular and dignified proeedure, ‘carried.. 
their legislation into effect.” (Rawle on the Const. p. 322.) 








H. %. Circnit Conrt. 
[Southern District of New- York.]} 


IN EQUITY. 


Before the Honorable SAMUEL NELSON, one of the Assistant Justices of the Supreme 
“ Court of the United States. 


Samuevt C. Jotue v. Joun D. Jaques and James M. Jaques. 


COPYRIGHT OF MUSICAL COMPOSITION——DELIVERING A COPY OF COMPOSITION TO 
LIBRARIAN OF SMITHSONIAN INSTITUTE AND A COPY TO THE LIBRARIAN OF 
THE CONGRESS LIBRARY, NOT A _ PRE-REQUISITE TO A TITLE TO A 
COPYRIGHT—COPYRIGHT TO THE TITLE OF A BOOK, COMYOSITION, ETC.—~IN- 
JUNCTION——ISSUE OF LAW. 


Although by the 10th section of the act of congress, passed August 10th, 1846, ch. 178, es- 
tablishing the Smithsorian Institute, it is provided that the author or proprietor of any book, 
map, chart, musical composition, &c. for which a copyright shall be secured under existing 
acts of congress, or those which shall thereafter be enacted respecting copyrights, shall, 
within three months from the publication of the said book, &c., deliver or cause to be de- 
livered, one copy of the same to the librarian of the Institute and one to the librarian of the 
congress library for the use of the libraries, the delivery of such copies is not a pre-requisite 
to w title to a copyright. It seems, however, that the question is not free from some doubt. 

To entitle « persou to a copyright for a musical composition, it must appear that such compo- 
sition is substantially a new and original work ; and not a copy of a piece already produced, 
with additions and variations which a writer of music with experience and skill might readi- 
ly make. 

Where the evidence, as to the originality of a composition, is of a contradictory character, the 
court will suspend a motion for an injunction to restrain the defendants from an infringement 
of the copyright, and direct an issue of law upon the question. 

The title or nume, is an appendage to the book or piece of music for which a copyright is 
taken out, and if the latter fails to be protected, the title goes with it. 


Tue bill alleged that George Loder, in his capacity as musical di- 
rector of Burton’s theatre, had re-arranged and adapted for the pur- 
poses of the dance, a German musical composition, known as the 
Réschen Polka, which had never been republished in this country ; 
and had arranged the same for the piano, giving to his adaptation and 
rearrangement the title of * The Serious Family Polka.” That he had 
taken out a copyright for this piece of music, and had assigned it to 
the complainant, and that the defendants were violating that copy- 
right by the publication and sale, under the same tille, of a piece of 
music, which was alleged to be a copy or colorable imitation of the 
one published and copyrighted by Loder. 

The defendatts denied that the one published and sold by them was 
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such a copy, claimed that it was an original and different adapta- 
tion of the same German air; and that neither the piece of music 
published by the complainants, or its title, was entitled to the protec- 
tion of the copyright law. 


J. W. Gerard and T. C. T. Buckley, for defendants, cited Act of 
1831, § 1, vol 4, St. at Large, p. 486; Curtis on Copyright, p. 145, 281, 
296, 298; D’ Almaine v. Boosey, 1 Young & Coll. Exch. R. 288. 


B. F. Butler and John C. Devereux, for complainants, cited Curtis 
on Copyrights, pp. 170-182, 293, 294, 295-298 ; 17 Vesey, 338 ; 8 Ve- 
sey, 215; Gadson on Copyright, 215; 3 Story, 768. 


Netson, C. J.—This is a bill filed to restrain the defendants from 
an infringment of the complainant’s copyright in a musical composi- 
tion known as“ The Serious Family Polka; danced nightly, with 
rapturous applause, at Burton’s Theatre ;” arranged by George Lo- 
der. 

The author assigned his interest in the same to the complainant, 
who, on the 19th of February last, deposited the title of the piece 
with the clerk of the District Court, and on the next day, the musical 
composition itself, in pursuance of the act of congress of 3d Febru- 
ary, 1831, for the purpose of securing the copyright. 

The first section of that act provides, among other things, that any 
person being a citizen of the United States, or resident therein, who 
shall be the anthor of any book or books, map, chart, or musical com- 
position, or the legal assigns of such person, shall have the sole right 
and liberty.of printing publishing and vending such book, &c., or 
musical composition, in whole or in part, for the term of twenty-eight 
years, from the time of recording the title thereof. 

The fourth section prescribes, that no person shall be entitled to the 
benefit of the act, unless he shall before publication, deposit a printed 
copy of the title of such book, &c., or musical composition, in the 
clerk’s office of the District Court, wherein the author or proprietor 
shall reside ; and it is made the duty of the clerk to record the same 
in a book kept for that purpose. And the author or proprietor shall 

also, within three months from the publication, deliver, or cause to be 
delivered, a copy of said book, &c., or musical composition, to the_ 
clerk of said district court ; and it is made the duty of the clerk also, at" 
least once in each year, to transmit a certified list of all such records, 
together with the several copies of books. musical compositions, &c. 
deposited. to the Secretary of State, to be preserved in his office. 

The fiftu section prescribes that no person shall be entitled to the 
benefit of the act, unless he shall give information of the copyright 
being secured, by causing to be inserted in each of the several copies 
published, during the term secured, on the title page, or the next page, 
if a book, or on the face if a musical composition, the words: “ En- 
tered according to act of congress, &c., by A. B., in the clerk’s office 

‘of the District ‘Court, &c.” 

It will be seen, therefore, by the provisions of this act, that there 
ure three preliminary steps requisite tothe securing of a valid copyright. 
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1. The deposit of a printed copy of the title, before publication, with 
the clerk of the District Court. 2. Notice to the public, by printing, 
in the place designated, the fact of entry in the form prescribed by the 
statute ; and 3. The deposit with the clerk, of the book, or musical 
composition, within three months from the date of publication: 

The 10th section of the act of congress, passed August 10th, 1846, 
ch. 178, establishing the Smithsonian Institute, provides that the auth- 
or or proprietor of any book, map, chart, musical composition, &c., 
for which a copyright shall be secured under existing acts of con- . 
gress, or those which shall thereafter be enacted respecting copy- 
rights, shall, within three months from the publication of the said 
book, &c., deliver, or cause to be delivered, one copy of the same to 
the librarian of the Institute, and one to the librarian of the congress 
library, for the use of the libraries. 

No penalty is declared in the act, as a consequence of the omis- 
sion to comply with the provision; but it is insisted by the’counsel 
for the defendants that a construction should be given to the section, 
making the delivery of copies a pre-requisite to a title to the copy- 
right, under the act of 1831, as otherwise, the provision would be 
practically ineffectual to accomplish the object intended. 

The law may be defective in this respect, for want of 2 penalty to 
enforce it ; but we are unable to perceive how the construction con- 
tended for can be supported upon any sound view of the section. It 
is found in an act establishing the Smithsonian Institute, and does not 
purport to be an amendment of the act of 1831, providing for the 
copyright of authors; and besides, the duty is imposed upon the 
author or proprietor of any book or musical composition, for which a 
copyright shall be secured unler existing acts of congress, or those 
which shall hereafter (thereafter) be enacted, thereby nec: ssarily ex- 
cluding any implication that it was intended to make the delivery to 
the respective libraries a condition to the vesting of the title to the 
copyright. The duty is enjoined upon those who have already ac- 
quired the right, ani upon those only, and no forfeiture is declared in 
case of anon-compliance. It would bea violent construction of the 
provision to annex this penalty by judicial interpretation. Every 
sound rule on the construction of statutes is against it. Courts lean 
against the enlargement of penal statutes beyond the fair and neces- 
sary import of their terms, much more will they lean against the cie- 
ation of a forfeiture by implication, in the absence of any words in- 
dicating such intent. 

In the case of Wheaton v. Peters, (8 Peters, 591, 663, 665.) which 
arose under the acts of congress passed May 31, 1790, and April 20, 
1802, it was decided by a divided court, that the publication of a 
copy of the record, as entered in the clerk’s office of the District 
Court, in the newspapers within the two months, and the delivery of 
a copy of a book to the Secretary of State within the six months 
prescribed by the 3d and 4th sections of the former act, were pre- 
requisites to the title to the copyright. But these acts were parts of 
the system, and steps required to be taken by the author or proprie- 
tor to entitle himself to the exclusive right granted under it; and 
besides, the language of the first section of the act of 1802, which 
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was supplementary to that of 1790, was regarded by a majority of 
the court, as having, in terms, made the publication in the newspa- 
pers, and the delivery to the Secretary essential to the vesting of a 
complete title. But even in that case, two of the learned judges dis- 
sented, maintaining that the title to the copyright immediately vested 
on the deposit in the clerk’s office of a copy of the title of the book, 
and the insertion upon the title-page of the fact, that an entry had 
been made according to the act of congress; and, that the subsequent 
steps prescribed by the statute were only declaratory, and that the 
omission did not work a forfeiture. 

The question here is very different from the one decided in that 
case. The provision is found in a separate act—one relating to a 
different subject, and not referring to, or purporting to be an amend- 
ment of the copyright act of 1831 ; nor embracing within it any lan- 
guage indicating an intent to make it a condition of the title. The 
delivery of the book or musical composition. is simply a duty en- 
joined upon the author or composer, who has secured, and is already 
in the enjoyment of his copyright, under existing acts of congress. 
The obligation to deliver, does not attach till the right is secured. 

It is very probable that congress designedly omitted to annex any 
penalty in case of neglect to*furnish the librarians with the copies ; 
intending that the provision should be declaratory only, leaving it 
optional with the authors to deliver them or not. 

The expense, in this case, and in many others, would be of no 
great importance; butin the case of elaborate and expensive works, 
and on the renewal of the copyright, after the expiration of the 
twenty-eight years, of a series, the tax would be heavy and exceed- 
ingly onerous. It would deserve great consideration, on the part of 
congress, if the question was before them, whether it would be ex- 
pedient or just to impose this burthen upon authors. 

As this question is one of considerable interest to authors and pro- 
prietors cf works, the property in which depends upon a. compliance 
with the requirements of the copyright act, it is to be regretted that 
any provision of that act involving the title should be open to obser- 
vation. Although we are quite clear that the view above taken is a 
sound one, and supported by the application of well settled rules of 
construction, yet it cannot be denied, but that some doubt must rest 
upon the question until it is settled by the paramount authorities. In 
the mean time, it will doubtless be most prudent for authors to con= 
form to the provisions of the act of 1846. 

The bill of the complainant charges, that one George Loder, a mu- 
sica! director in Burton’s theatre, prepared the music performed in 
connection with, and as part of the comedy called and known as 
“ The Serious Family,” particularly the music for the Polka dance 
in said comedy; «und, that be had expended much labor, time and 
musical knowledge and skill in preparing and producing the same ; 
that he took and selected as the basis of said musical Polka, a certain 
composition of a German musician, published in Europe, but not re- 
- published in the United States until taken and selected by the said 
Loder; that said Loder made a new application and use of said 
German music for the purposes of this comedy; and with a view to 
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a further publication, re-arranged the said composition, and by im- 
provements and additions, and new forms and combinations, adapted 
the same to the dance torming par. of the comedy ; and further, that 
the said Loder also arranged the said musical Polka as performed at 
the theatre, for the piano-forte for publication, and for public and 
general use ; and assigned his interest in the same to the complain- 
ants in this suit, who, on the 19th of February last, took out a eopy. 
right under the title already stated. That the music was in great 
demand, and the sales very profitable, until the piracies committed 
by the defendants, also set forth in the bill. The complainants pray 
for an injunction and an account, &c. 

The defendants, in opposition to the motion for the injunction, deny 
that they have published or are engaged in selling any Polka which 
is similar in plan, or matters to, or is a substantial copy of, that pub- 
lished by the complainant; or, that they have adapted, used or em- 
bodied in the one published by them, either the matters, arrangement, 
or additions of the musical composition contained in that of the com- 
plainant. That the Polka called “ The Serious Family Polka,” pub- 
lished by them was composed and written in a different key, and 
contains eight bars of original matter; and that the only similarity 
consists in the melody, which, in both publications, was taken from 
a German composition, called “The Réschen Polka,” well known, 
and which had been played by various bands in the city of New- 
York ; and especially by a band known by the name of “ Munck’s 
Band,” before the publication of the complainant ; and thut Loder 
had made no change in the melody of the Réschen Polka, nor had he 
added any new matter to the composition ; or to the combination of 
the materials of the original air; but had simply adapted the old 
melody to the piano forte. 

It is further shown by an expert composer who had examined and 
compared the two pieces of music, that the one published by the 
defendants was not only corrected in a different key, but that the 
first, third, fourth, fifth, seventh and sixteenth bars of the first part of 
the two editions, differ inthe arrangement of the treble and bass 
notes of each bar; and in the second part, the first, third and fifth 
bars, differ in the arrangement of the bass notes; and the second, 
fourth, and sixth bars, in the arrangement of the treble notes; and 
the seventh bar of the same part in the arrangement of both treble 
and bass notes; and further that the portion marked trio in the de- 
fendants’ edition, containing eight bars, is different in all respects 
from thé same part of the Polka published by the complainant; and 
that to the finale of the Polka of defendants, are added eight bars of 
original matter not found in any portion of the complainant’s edition ; 
that the music of this edition in the melody is taken substantially 
from the “ Réschen Polka,” the only difference being that the latter 
was arranged for the clarionet, and the former by Loder, for the 
piano-forte ; and that the arrangement and the adaptation of the 
music composed for one instrument to another, requires but an infe- 
rior degree of skill, and can be readily accomplished by any person 


practised in the transfer of music. 
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a copyright to the authors of a “ musical composition,” and the prin- 
cipal question in the case is, whether the arrangement and adapta- 
tion of the music in the “ Réschen Polka,” already composed and in 
public use, to the “Serious Family Polka,” is, or is not a musical 
composition within the meaning of the statute. 

It is not claimed that Loder is the author of the melody or air ; but 
simply that by skill and labor he has adapted it to a new use, or to 
a new instrument, the piano-forte for instance, instead of the 
clarionet. 

Under the statute of Anne, in England, it was held that a musical 
composition was protected by a copyright within the words “ books 
or other writings ;” and now, under the 5 and 6 Vict. ch, 45, § 2, it 
is declared that in the construction of the act, the word “ book” shall 
be construed to mean and include every volume, part, or division of 
a volume, pamphlet, sheet of letter-press, sheet of music, &c., and 
under these acts it has been determined in effect that the arrange- 
ment and adaptation of a well known air, either by changing it to a 
dance, or by transferring it from one instrument to another, is not a 
work entitling an author to a copyright. (D’Almaine v. Boosey, 1 
Young & Coll. Exch. R. 288. 

The composition of a new air or melody is entitled to protection, 
and the appropriation of the whole or any substantial part of it with- 
out the license of the author, is a piracy. How far the appropria- 
tion might be carried, in the arrangement and composition of a new 
piece of music without an infringement, is a question that must be 
left to the facts in each particular case. 

If the new air be substantially the same as the old, it is no doubt, 
a piracy; and the adaptation of it, either by changing it to a dance, 
or by transferring it from one instrument fo another, if the ear detects 
the same air in the new arrangement, will not relieve it from the 
penalty, and the addition of variations makes no difference. The 
original air requires genius for its construction; but a mere mechanic 
in music, it is said, can make the adaptation or accompaniment. 

The musical composition contemplated by the statute must, doubt- 
less, be substantially a new and original work ; and not a copy of a 
pice already produced, with additions and variations, which a writer 
of music with experience and skill might readily make. Any other 
construction of the act would fail to afford the protection intended 
to the original piece from which the air is appropriated. The new 
arrangement and adaptation must not be allowed to incorporate such 
parts and portions of it as may seriously interfere with the right of 
the author ; otherwise the copyright would be worthless. That por- 
tions may be taken and mixed up in the new arrangement and com- 
position, cannot probably be denied; and there may be great diffi- 
culty in distinguishing between those new compositions that do, or 
do not absorb the merit of the original work. Each case must de- 
pend upon its own particular facts and circumstances. Persons of 
skill and experience in the art must be called in, to assist in the de- 
termination of the question. It may often be a very nice one. 

It is admitted in the bill, in the case before us, that the basis of the 
arrangement in the “ Serious Family Polka” was taken from a Ger- 
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man musical composition ; and it is further insisted by the defend- 
ants, that it is nothing more than a substantial copy of that piece; 
the whole of the air being the same, with slight and unimportant 
variations; which any person of ordinary skill and experience in mu- 
sic could have made. 

The evidence on this part of the case is conflicting, and not suffi- 
ciently full to enable us to determine on which side the truth lies. 
We shall therefore suspend the decision on the motion for the injunc- 
tion, and direct an issue at law upon the question; and that in the 
mean time, the defendants keep an account of the sales, and report 
to the clerk monthly under oath. 

It has been argued on the part of the complainant, that the name 
or title of his piece of music is original in the connection in which it 
is used, and that, conceding the musical composition itself not to be 
within the protection of the statute, still he is entitled to the injunc- 
tion to restrain the defendants from the use of the same name in 
their publications. 

It must be remembered that this is a suit founded upon the copy- 
right act, (see Act of Cong. Feb. 15, 1819, in connection with the 
Act of Feb. 3, 1831,) and in order to maintain it, the complainant 
must make the title under his copyright. Independently of this 
ground, we have no jurisdiction of the case, as both parties are resi- 
dents, and for aught there appears, citizens of New-York. 

The question. therefore, whether the court will interfere to prevent 
the use of the title in fraud of the complainants, upon principles re- 
lating to the good will of trades, is not before us. 

The act of 1831 grants a copyright to the author cf a “ musical 
composition,” provided he complies with the requisitions therein pre- 
scribed, and among others, deposits the title with the clerk of the 
court, who shall record it at length. and afterwards deposits a copy 
of the work within three months. The right secured is the property 
in the piece of music, the production of the mind and genius of the 
author, and not in the mere name given to the work. That is essen- 
tial, as well in taking out the copyright as in identifying the compo- 
sition proiected; sometimes, doubtless, the source of as much profit 
as the intrinsic merit of the work itself. But it is not the thing pro- 
tected or intended to be protected. There need be no novelty or ori- 
ginality in it, nor even the production of the author for any thing in 
the act; it may be taken from the suggestion of a friend, or picked 
up from any source, as the author may desire. 

The title or name is an appendage to the book or piece of music for 
which the copyright is taken out, and if the latter fails to be protect- 
ed, the title goes with it, as certainly as the principal carries with it 
the incident. 

We do not say how the question might be decided in the case of a 
valid copyright of the work, and an infringement of the title by the 
defendants. That would be a different question. It may be that 
the title should be considered as falling within the purview of the 
statute, and that a protection of the work would require the security 
of the title from piracies. But we express no opinion on this ques- 
tion. 

VOL. IX. 3 
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The proposition assumes that the piece of music is not protected 
within the statute ; and if so, we think it clear the name is not also. 
It must abide the result in this respect of the thing te which it is 
attached. 








N. 0. Supreme Court. 


[General Term, October, 1850.] 
Before EDMONDS, EDWARDS, and MITCHELL, Justices. 


Ricuarp Giupersteeve ano Wittiam Roserts, Plaintiffs in error, v. 
Tue Peorte, Defendants in error. 


It is not necessary in a recognizance taken to answer a criminal charge, to state the facts 
which give the magistrate jurisdiction. The entering into the recognizance, being the vol- 
untary act of the party, he admits the authority of the magistrate, and acknowledges the 
regularity of the proceedings in which it is taken. 

A recognizance need nut state the particular charge which the principal is bound to answer ; 
and the fact that the condition is general, furnishes no just groand of complaint, as the par- 
ties entered into the recognizance voluntarily. 

Where the condition of the recognizance is that the principal shall appear at the next court 
of the general sessions of the peace, and answer all such matters and things as shall be 
brought against him, and abide the order of the court, and not depart the said court without 
leave, the condition is not answered by an appearanee merely at the next term of the court 
after the recognizance is taken. The legal effeet of such a recognizance is, that the prin- 
cipal shall appear at the next court of general sessions, and answer such charge as shall be 
brought against him, and be forthcoming before the court at all times until discharged. 

The statute of 1844, which allows a judgment to be entered in the office of the clerk of the 
city and county of New-York, upon a recognizance given to answer a criminal charge, 
upon filing the recognizance, with a certified copy of the order of the couit forfeiting the 
same, is not in contravention of the provision of the constitution of 1821, which declared 
that the trial by jury, in all cases in which it had been theretofore’ used, should remain in- 
violate forever—the trial by jury not having been used in the case of a forfeited recogni- 
zance before the adoption of the constitution. 

If a recognizance upon which such judgment is entered has been discharged, the parties may 
be relieved by motion in the Court of Common Pleas of the city and county of New-York. 
Semble, If that court could not give relief on motion, a court of equity would interfere in 
a proper case. 

The act of 1844 did not change the character of the liability of a party to a recognizance en- 
tered into before its passage ; it merely introduced a more summary remedy. 


On the 7th February, 1843, the plaintiffs in error entered into a 
recognizance, before one of the special justices for preserving the 
peace in the city of New-York, by which they acknowledged them- 
selves to owe to the people of the State of New-York the sum of 
$1000, to be levied and made of their respective goods and chattels, 
Jands and tenements. The condition of the recognizance was, that 
if Gildersleeve, one of the plaintiffs in error, should appear at the 
next Court of General Ses-ions of the Peace to be holden in and for 
the city and county of New-York, and then and there answer all such 
matters and things as should be objected against him, and not depart 
the said court without leave, and in the mean time keep the peace 
‘toward the people of the State of New-York, and particularly to- 
wards John P. Duff, for the term of three months, then the recogni- 
zance should be void, otherwise to remain in full force and virtue. 
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On the 21st February, 1845, the Court of General Sessions ordered 
the recognizance to be forfeited, and that the same, together with a 
certified copy of the order of forfeiture, be filed in the office of the 
clerk of the city and county of New-York, that judgment 
be entered therein according te law, against Gildersleeve, the 
principal, and Roberts, the surety ; and judgment was entered and 
docketted accordingly. 

The plaintiffs sued out a writ of error for the purpose of reversing 
that judgment. 


N. B. Blunt, Brown and Matthews, for plaintiffs in error, argued 
the following points: 


First. The judgment entered in the New-York Common Pleas, is 
void upon its face. 

I. The act of 1844, by virtue of which this judgment is created, is un- 
constitutional. (Sess. laws of 1844, p. 475, §8.) It deprives a defendant 
of the right of trial by jury. It deprives him of the opportunity of 
setting up any defence he may have, by pleading or otherwise. 
(The People v. Bartlett, 3 Hill, 570; The People v. Green, 5 Hiil, 
047.) 

II. The recognizance upen which the judgment is bottomed, is 
void upon its face, for want of jurisdiction in the officer taking it. 
It does not describe the offence for which indictment was afterwards 
found. {4 Wend. 387.) It describes no offence. (2 R.S., Ist ed., 
691, 692,§ 8; The People v. Brown, 23 Wend., 47; The People v. 
Koeber, 7 Hill, 80; The People v. Young, Ibid, 44; The People v. 
Kane, 4 Denio, 530.) At the utmost it isa mere recognizance to keep 
the peace. 

III. There is’nothing in the record, to show a forfeiture or breach 
of the recognizance entered into, on the 4th of February, A. D. 1843. 
The recognizance was to answer “ matters and things in general,” 
and to keep the peace toward Ann Hulse in particular: and the in- 
dictment described in the order of forfeiture was for forgery in the 
second degree. For aught that appears, the indictment was for an 
offence committed after the giving of this recognizance. The con- 
dition of the reeognizance, was to appear at the March term, A. D. 
1843, and there is nothing in the record to show a breach at that 
time, or a respiting over or a continuance of the recognizance from 
that term to February, 1845, (the term when the order was made,) 
which latter should have formed part of the order declaring the for- 
feiture. (The People vy. Hainer, 1 DenioR. 454; The People v. Crary 
§ Fleming, 17 Wend. 374; The People v. Green, 5 Hill, 647.) The 
proceedings of the New-York Court of General Sessions of Febru- 
ary 21st, A. D. 1845, were without jurisdiction, and void. It does not 
appear that the defendant was called at the term named in the recog- 
ene 0 or notice of a future requirement to appear, given to him or 

is bail. 

IV. Under the act of 1844, every thing neeessary to show breach 
and jurisdiction should be affirmatively set forth in the order forfeit- 
ing the-recognizance. It isa summary proceeding, and every thing 
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necessary to show jurisdiction must affirmatively appear. (Miller v. 
Brinkerhoff, 4 Denio, 118.) The order of forfeiture is in the nature 
of the declaration before the act of 1844, and should contain special 
averments of facts, showing jurisdiction to make the order. (The 
People v. Hainer, 1 Denio, 454; Sackett v. Andross, 5 Hill, 327; The 
People v. Koeber, 7 Hill, 39.) 

V. The act of 1844does not apply to a recognizance given in 
1843. 

Second. The judgment docketed in the New-York Common Pleas, 
should be reversed with costs. 


J. M‘ Keon, contra, argued the following points: 


I. The recognizance was taken in a case in which the officer tak- 
ing it had authority. It is in proper form. It is not necessary to 
state all the facts and circumstences under which it was taken. 
(2 R. S. 704, §§ 4,7; People v. Kane, 4 Denio, 544, 545; People v. 
Blankman, 17 Wend. 255.) 

II. By terms of recognizance, the bail was bound to have his prin- 
cipal in court to answer any charge, not merely that in which he was 
recognized to appear. (Petersdorf on Bail, 510; 10 Wend. 433; 
17 Wend. 374; 2 Kelly, 137; 8 Ala. 273.) 

III. The want of an order continuing the recognizance from Feb- 
ruary, 1843, till February, 1845, cannot be presumed not to be on file 
in court below. If the court desire, they can issue a certiorari, 
ad informandum conscientiam, even after writ of error brought. 
(2 Wend. 478.) 

IV. Even if no order be filed, it is but an irregularity; and appli- 
cation should be made to court below to set it aside. Mere irregu- 
larities are not ground of error. (17 Wend. 256; 21 id. 19; 9 id. 
125; 2 Cowen, 21; 4 id. 533; Laws of 1845, p. 253.) 

V. The judgment is entered up under a statute of this state, autho- 
rizing summary proceeding. Nothing is required to be filed but the 
order of Court of Sessions. (Laws of 1844, p. 475, § 8.) - 

VI. The act of 1844 is constitutional. At common law, a recog- 
nizance was an acknowledgment of a former debt upon record ; it 
had the qualities of a judgment, and was binding and conclusive on 
the party. (4 Denio, 534, 536, 538 ; 2 Bl. Com. 341; 2 Tidd’s Pract. 
1083, Phil. ed. 1840; 2 Shep. Touch. by Preston, 354.) Recognii- 
zances have been authorized for various purposes; one of which 
was, to secure payment of money by one person to another. This 
was allowed by common law, and by statute of Hen. 8, ch. 6. Re- 
cognizances taken under Statute, Merchant and Statute Staple were 
securities for debts acknowledged to be due, and bound lands. (2 Bl. 
Com. 160 ; Bacon’s Abridgment, Execution, B ; Com Dig. Obligation, 
A; Statute Staple, B ; Cootes’ Law of Mort. 76, 82 ; 2 Tidd, 1093, 6; 
Hall v. Winchjfeld, Hob. 195; Edgecomb v. Doe, Vaughan, 102, 3 ; 
Fanshaw v. Morrison, 2 Ld. Raymond, 1138.) The sureties in these 
cases have no reason to complain. They knew the law before they 
made the engagement, and are bound by their own contract. Sum- 
mary proceedings of a similar nature, sustained in U. S. courts, and 
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in several states. (1 Blackf. Rep. 204; 5 Howard’s Miss. Rep. 4364 ; 
4 Bibb, 531; Laws of U.S. Statutes at Large, vol. 3, p. 593,§2; 
4 Wheaton’s Rep. 235.) Prior to the constitution of 1821, recogni- 
zances could be forfeited in this summary manner. The law of 1844 
is similar to that in Greenleaf’s Laws. (Laws of N, Y., 1 Greenl. 
29,9, § 5; Id. 408, § 4.) 

VII. All the difficulties which may be presented as to the evil con- 
sequences of such summary proceedings, answered by the power 
given to Common Pleas of the city of New-York, as a Court of Ex- 
chequer, to control these judgments, and “do as in justice they 
should.” (Laws of 1845, p. 250.) 


By the Court.—Evwarps, J.—The first ground of error alleged by 
the plaintiffs is, that the recognizance upon which the judgment below 
was founded, describes no offence, and is defective on its face. 

In the case of The People v. Koeber, (7 Hill, 39,) and of The People 
v. Young, (7 Ib. 44,) it was held by the Supreme Court, that the re- 
cognizance should so far state the crime charged, as to show the case 
to be one over which the officer taking it had jurisdiction. But, sub- 
sequently, in The People v. Kane, (4 Denio, 530,) it was held by the 
same court, that a recognizance need not recite the special facts 
which gave the officer jurisdiction, and that it is enough if he had 
jurisdiction in cases of that description, and it appears that the con- 
dition is to do something to which a party may be legally bound by 
recognizance ; and the cases above cited were, in this respect, over- 
ruled. 

In the case of Champlin v. The People, (2 Comst. 82,) the rule laid 
down in The People v. Kane was adopted by the Court of Appeals, 
and is now the settled law of this state. The reason of the rule is, 
that the entering into the recognizance being the voluntary act of the 
party, he admits the authority of the magistrate, and acknowledges 
the regularity of the proceedings in which it is taken; and, in this 
respect, the case is distinguishable from one where the liability arises 
from a proceeding in invitum. 

The next objection which is taken to the validity of the recogni- 
zance is, that the parties to it merely bind themselves that the prin- 
cipal shall keep the peace. But such is not the fact. On the con- 
trary, the condition of the recognizance is, that Gildersleeve, the 
principal, shall appear at the next Court of the General Sessions of 
the Peace, to be holden in and for the city and county of New-York, 
and then and there answer all such matters and things as shall be ob- 
jected against him, and abide the order of the court, and not depart 
the said court without leave, and in the mean time shall keep the 
peace, &c. ' 

Again, it is contended that the recognizance is defective in not 
stating what particular charge the principal shall answer. 

The substance of the undertaking is, that the principal will appear 
and answer any charge which may be brought against him. The 
parties entered into the recognizance voluntarily, and they have no 
right to complain that the condition is too general. 

It has been held that where the parties are bound that the princi- 
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pal shall appear and answer a particular information, where it is 
also a part of the condition, as in this case, that the principal shall 
not depart the court without leave, and afterwards the attorney-gen- 
eral enters a nolle prosequi as to that information, and exhibits ano- 
ther upon which the defendant is convicted, and he refuses to appear 
in court after personal notice, the recognizance is forfeited. (Hawk. 
P. C. b. 2, ch. 15, § 84; Queen v. Ridpath, 10 Mod. 152.) 

If then, an obligation to answer a particular charge, when accom- 
panied with the further condition that the principal shall not depart 
without leave, implies a liability to answer any other charge, it cer- 
tainly cannot be pretended that it is a defect in the recognizance 
that it states in express terms what the law would imply without 
them. 

The next question which arises, is as to the legal effect of the re- 
cognizance. 

It appears to have been taken on the 4th day of February, 1843 ; 
and the order of forfeiture was made on the 2Ilst day of February, 
1845. 

The plaintiffs in error contend that the principal in the recogni- 
zance was only bound to appear at the term of the Court of General 
Sessions which was held next after it was taken. But such has not 
been the practical construction of a recognizance like the one now 
in question, and such, as we think, is not its legal effect. 

A recognizance is a substitute for the custody of the party; and 
bail are substituted for the officer whose duty it is to take charge of 
the party accused. Thus it is laid down by elementary writers, that 
a man’s bail are jailors of his own choosing, who are bound to se- 
cure his appearance as effectually, andto put him as much under the 
power of the court, as if he had been in the custody of the proper 
officer. If he be in the custody of the proper officer, he cannot be 
set at liberty, unless discharged by the court, and until then, he is 
bound to answer any charge which shall be brought against him. 
And if bail are to be regarded as standing in the same situation as 
the officer out of whose custody they have taken the accused party, 
it would seem that they also should have him ready to answer at all 
times until duly discharged by the court. 

It is well known that in the city of New-York a great number of 
cases are continued from one term of t':1e General Sessions to ano- 
ther, owing to the absence of witnesses, the increase of crime, and 
other unavoidable causes. The form of recognizance which has 
been used has always been substantiaHy the same as the one in 
question ; postponements have taken place from term to term; and 
it has never been supposed that the condition of the recognizance 
was answered by an appearance merely, at the next term of the 
court after the recognizance wastaken. If such a construction were 
given to the recognizance, it would be necessary in every case where 
the party could not be tried, either that: he should be taken into cus- 
tody, or that a new recognizance should be taken. It seems to me that 
' the legal effect of the recognizance in question is that the principal shall 
appear at the next Court of General Sessions, and answer such charge 
as shall be brought against him, and be forthcoming before the court 
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at all tlmes until discharged. And such a construction I think has 
been sanctioned by the adjudications of this state. (The People v. 
Stager, 10 Wend. 431; Champlin v. The People, ubi sup.) 

If I am correct in this view of the case, there was no necessity of 
any formal continuances from terin to term, and the order of forfei- 
ture was regular. 

The next ground taken by the plaintiffs in error is, that the statute 
under which the judgment in this case was entered, is in contraven- 
tion of the constitution of 1821, which declared that the trial by jury 
in all cases in which it had been theretofore used, should remain in- 
violate forever. (Const. 1821, art. 7, § 2.) 

A recognizance is an acknowledgment of a debt, and when filed 
in a court of record, is a matter of record. At common law it bound 
the lands of the conusor, and an execution might be issued upon it 
as upon a judgment. (Tomlin’s L. Dic. tit. Recognizance ; 2 Saund. 
68 ato 70 d.3; The People v. Van Eps, 4 Wend. 387; The People v. 
Kane, 4 Denio, 530.) 

Before the year 1818, a recognizance when forfeited was sent by 
the court in whica it was taken to the Court of Exchequer, which 
was authorized to enforce it by execution. (Laws 1813, p. 401, §§ 1, 
6, 9.) In the year 1818 the Courts of Common Pleas of the several 
counties of this state, were vested with the like powers relative to 
the collection of forfeited recognizances, as had been before that time 
vested in the Court of Exchequer. (Laws 1818, p. 307, § 8.) It was 
not necessary to bring an action upon the recognizance, because 
there was nothing to be tried. ; 

The recognizance was an acknowledgment of record that a debt 
was due, and was in its legal effect, a confession of judgment. 

About the year 1830, an action of debt was, for the first time, 
brought in the Supreme Court of this state, founded on a recogni- 
zance. The reason why this course was pursued was, that when 
the powers of the Court of Exchequer, which was a branch of the 
Supreme Court, were transferred to the several Courts of Common 
Pleas, an execution issued by one of those courts, could not be sent 
out of the county. And it was finally provided by statute that 
when any recognizance to the people of this state should become 
forfeited, the district attorney should prosecute it by action of debt 
for the penalty. (2 R. S. 485, § 29.) ; 

In the year 1844 the statute, under which the judgment in this case 
was entered up, was passed. (Laws 1844, p. 475,§8.) That statute, 
which applies only to the city and county of New-York, provides 

that all recognizances given to answer a charge preferred in a court 
of criminal jurisdiction, on being forfeited, shall be filed by the dis- 
trict attorney, together with a certified copy of the order of the court 
forfeiting the same, in the office of the clerk of the said city and 
and county, and that thereupon the clerk shall docket the same in 
the book kept by him for docketing judgments, transcripts whereof 
are filed with him as such clerk, as if the same were the transcript 
of a judgment record for the penalty ; and it is further provided that 
such judgment shall be a lien on real estate, and that it may be col- 
lected by execution. 
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It will be seen that this is substantially the re-establishment of the 
rule which existed at common law, and under the former statutes of 
this state, and which existed at the time the constitution of 1821 was 
adopted, under which the statute in question was passed. 

It was said upon the argument that this statute deprives a party of 
the opportunity of setting up any matter which might be alleged in 
discharge of his liability. But we do not think that such will be its 
practical effect. Under the common law rule it frequently occurred 
that there were matters which had arisen subsequent to the entering 
into the recognizance, which in equity and justice entitled the con- 
usor to a discharge, and a writ of audita querela was resorted to for 
that purpose. But afterwards, as a more convenient method, the 
courts were in the habit of granting summary relief upon motion. 
(Tomlin’s L. Die. 131, tit. Audita querela.) And it was expressly 
provided by the laws of this state that the Court of Exchequer might 
discharge a recognizance after forfeiture, when justice and equity 
required it. (Laws 1813, p. 401,§ 1.) The same power was con- 
ferred upon the courts of Common Pleas of the respective counties 
when they were substituted in the place of the Court of Exchequer. 
(Laws 1818, p. 307, § 8.) It is said, however, that no such power is 
conferred upon any court by the law of 1844. If the judgment en- 
tered up under that act is a judgment of the Court of Common Pleas, 
there is no doubt that by the rules of the common law that court 
would have the power to give relief on motion. The legislature 
have not expressly declared that such a judgment shall be a judg- 
ment of the Court of Common Pleas, although it would seem that 
such was their intention: for, after requiring the judgment to be 
docketted with the county clerk, they provide that an execution may 
be issued to collect the amount of the recognizance, in the same form 
as upon a judgment recovered in the court of Common Pleas. And 
it would seem that the plaintiffs in error so construed the law, for the 
writ of error is directed to the judges of the Court of Common Pleas, 
and the return is made by them. Besides, the revised statutes con- 
tain a general provision that upon the application of any person 
whose recognizance shall have become forfeited, or of his surety, the 
Court of Common Pleas of the county in which such recognizance 

_was taken, may discharge the same upon such terms as to such court 
shall appear just and equitable. (2 R.8S. 486 § 37.) 

But even if that court did not possess the power to interfere, there can 
be we doubt that, in a proper case, a Court of Equity would give 
relief. 

Again, it is contended on the part of the plaintiffs in error, that if 
the recognizance in this case is to be governed by the act of 1844, 
which was passed after it was taken, the character of the liability 
assumed by the plaintiffs will be changed. The question then arises, 
what was the nature of the plaintiff's liability at the time the recog- 
nizance was entered into. 

It appears by reference to the recognizance, that the conusors ac- 

’ knowledged a debt to be due, which should be levied of their goods and 
chattels, lands and tene nents. It was taken before one of the special 
justices for preserving the peace in the city of New-York, and when re- 
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turned and filed, it became an acknowledgment of an indebtedness of re- 
cord, and like other records it imported absolute verity. (People v. 
Kane, 4 Denio, 530.) At that time it was not a lien upon lands, and an 
execution could not be issued without a suit; but in such suit, it was 
not necessary to allege or prove any damage by reason of the breach 
of the condition. The only thing necessary to be alleged and proved 
was the breach. (2 R.S. 485, § 29.) If, however, the judgment 
should be entered up under the provisions of the act of 1844, the or- 
der of the court before which the breach would occur, and of which 
the court itself would have conclusive evidence, would be regarded 
as sufficient proof of the breach, without the additional formality of 
the commencement of a suit, and a repetition of the same proof. 
It is true, that in the former case the party would have an oppor- 
tunity to set up any matter which would operate as a discharge ; but 
‘in the latter case he could do the same thing, though in a different 
manner. The extent and character of the liability would be the 
same in both cases, but the proceedings would be more summary in 
one case than in the other. 

The statute of 1844 takes away no right, but operates merely in 
furtherance of the remedy ; it furnishes a more summary method of 
enforcing an existing obligation. (See 1 Kent, 555.) 

The judgment of the court below must be affirmed. 








WN. D. Superior Court. 


[TRANSFERRED CALENDAR. ] 
Before DUER, MASON and CAMPBELL, Justices. 


Cuartes Orway Mayne v. Grorce Griswo.p. 


A bill is not multifarious simply because it states facts, which show that the plaintiff may be 
entitled to two kinds of relief distinct from and inconsistent with each other, unless it also 
seeks relief in respect of such distinct and separate claims. If the object of the suit is sin- 
gle, and the prayer is only for one kind of relief, the bill is not multifarious. 

Neither is a bill defective for want of parties if the plaintiff can obtain the specific relief for 
which he prays without the addition of other parties, although facts may be stated in the 
bill, which if made the foundation of the prayer for relief, would render the addition of other 
parties necessary. 

It seems that all the directors or trustees of an incorporated company are not necessary par- 
ties to a bill seeking to charge any one of them for a fraudulent breach of trust. The gen- 
eral principle that there can be no contribution between wrong-doers, and that each is liable 
for all the wrongful acts in which he participated, is well established both at law and in 
equity. 

It does not follow that because a party can obtain in substance the same relief at law as in 
equity, that a court of equity has no jurisdiction. A mere claim for damages, whether for 
breach of contract, or for fraud in making it, can in general be recovered only at law ; but 
if the object of the suit be to to have the contract rescinded, it will be sustained in equity, 
although the same amount of money and no other may be recovered in equity as at law. 

When a court of equity has once acquired jurisdiction over a particular subject by reason of 
the supposed defect of remedy at law, that jurisdiction is not lost or taken away by reason 
of the subsequent greater liberality or enlarged powers of courts of law. 

The 51st section of the 4th chapter, of 3d part of the Rev. St. (2 R. S.,301,) which provides 
that “bills for relief on the ground of fraud shall be filed within six years after the discovery, 
by the aggrieved party, of the facts constituting such fraud, and not after that time,” applies 
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to bills for relief on the ground of fraud in all cases, whether the jurisdiction in equity is 
concurrent with, or exclusive of the jurisdiciion of courts of law. 

The 51st section was intended to qualify and restrict the general terms of the 49th section, 
and to apply a different rule to bills for fraud, whether in cases of concurrent or exclusive 
jurisdiction, from that which governs in other cases. 

A bill filed for relief on the ground of fraud, which shows on its face that the fraud was com- 
mitted more than six years before the filing of the bill, should not merely state in anticipa- 
tion of the defence of the statute of limitations, that the fraud was discovered within six 
years, but show that it could not with reasonable diligence have been discovered sooner. 

Where the plaintiff, who resided in England, alleged in his bill, that he was induced to pur- 
chase bonds of the Morris Canal and Banking Company, by the false and deceptive state- 
ments of the defeudant, who was a director of the company, and was therefore under the 
most sacred obligation to make correct and truthful representations in the premises, which 
statements were calculated and intended to mislead, and were artfully contrived for that 
purpose ; and there was nothing to excite the suspicions of the plaintiff, and the interest on 
the bonds was regularly paid until a period short of six years before the filing of the bill. 
Held upon demurrer, tbat the plaintiff had satisfactorily accounted for the non-discovery of 
the fraud within six years after it was committed. 


Tuis was a suit brought in the late Court of Chancery on the 24th 
of April, 1846, by the plaintiff, as a purchaser of certain sterling 
bonds issued by the Morris Canal and Banking Company, against the 
defendant as a director of the company. Its object was to recover 
from him the amount of such bonds, with interest, on the ground of 
the defendant’s fraudulent representations in relation to the situation 
and solvency of the company, on the faith of which the plaintiff was 
induced to make the purchase. 

The bill is very long, and it would exceed our limits to give a de- 
tailed statement of all its allegations and charges. It will be suffi- 
cient for the understanding of the opinion of the court to state, that, 
as appears by the bill, the Morris Canal and Banking Company, in 
the beginning of the year 1835, was greatly embarrassed and in a low 
and failing condition ; a large amount of the stock originally sub- 
scribed had been forfeited by reason of the non-payment of the in- 
stalments, the whole property of the company was under mortgage 
to W. Willink, of Amsterdam, for $750,000, and the canal as far as 
it had been built was entirely unproductive. That on the 5th of 
March, 1836, an act was passed by the legislature of New-Jersey, 
authorizing an increase of the capital stock for the purpose of com- 
pleting the canal to the extent of $600,000 in shates of $100 each. 

That the defendant was appointed a director by the last mentioned 
act, and that he being and acting as a director and stockholder, and 
agent of the company; but covertly and secretly as a , principal for 
his own private and individual benefit, conspired and confederated 
with various persons, who were also directors and stockholders, and 
carried into effect divers schemes and measures, the object and ten- 
dency of which was to holdout inducements to persons in England, 
who were not and could not be possesssd of the same knowledge or 
means of knowledge of the situation of the company with themselves, 
to purchase bonds issued by the company, and thereby to derive pe- 
cuniary benefit and advantage to themselves. These various schemes 
and measures are set forth at length in the bill. They consisted 
principally in the directors taking to themselves and to their friends 
all the forfeited stock at par, paying or securing only instalments of 
ten per cent, and giving their notes payable at long dates for the re- 
maining ninety per ¢ent; and in taking among themselves and their 
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friends the whole of the $600,000 of the new stock, paying or secur- 
ing in like manner not more thaf ten per cent of the nominal amount 
and giving their notes at long dates for the residue, and reserving to 
themselves the right of taking two hundred dollars of the sterling 
bonds for every hundred dollars of stock so subscribed on advanta- 
geous terms, and also the privilege of surrendering the new stock 
and cancelling the notes given therefor in case they should be unable . 
to raise the credit of the company; that the defendant had allotted 
_ to him 340 shares of this new stock, and after settling for ten per 

cent of the amount; gave his note for the ninety per cent, or $30,400 
and interest for eighteen months ; that he also took 300 shares of such 
forfeited stock, and other individuals other amounts, and that sterling 
bonds to a large amount were issued under said agreements to the de- 
fendant and other subscribers. That the forfeited shares and the new 
or in creased stock were thus taken up by the defendant and his con-— 
federates in order that they might state in a report intended to be made 
of the condition of the company that the said stock had been taken 
and paid for at par by bona fide subscribers, so that the company 
might be represented as in possession of a large amount of bills re- 
ceivable, and in the actual prosecution of an active and profitable 
banking business, when in fact, such was not the case.’ 

That the defendant was in the year 1836, when these transactions 
took place, a member of the house of N. L. & G. Griswold, a firm of 
known respectability and solvency and character in the city of New- 
York, and well known to the house of Morrison, Cryder & Co. of 
London ; that it was deemed highly important and necessary for the 
purpose of introducing the said bonds in London, to obtain for them 
and for the forthcoming report the recommendation of the said house of 
Morrison, Cryder & Co., which it was supposed could be obtained by 
the confidence they reposed in the character and solvency of the said 
NN. L. & G. Griswold and of the said George Griswold, the defendant, 
and by the belief that the defendant or his firm had become the pur- 
chaser of the bonds and had advanced the money therefor. 

The bill then sets forth certain letters written by the defen- 
dant to Morrison, Cryder & Co., in anticipation of the report 
recommending the bonds and the goodness of the securities, and also 
referring them to the report then about to be made, as giving a true 
account of the condition of the company. 

The bill then states that on or about the 17th of June, 1836, the 
confederates with the aid of the defendant got up and adopted a 
plausible statement of the affairs of the company in the form of a 
report of the President and Directors and statement annexed thereto, 
which report and statement were artfully, wilfully, and in a manner 
calculated to mislead and deceive, filled with various false and de- 
ceptive statements, some of which were wilfully false, and others un- 
true, and represented to be true, but of which the defendant and his 
confederates were ignorant, and others which though literally true, 
were yet substantially false and deceptive. 

The bill then particularizes several of these false and deceptive 
statements, and among them, those which represented that the capital 
stock amounting altogether to four million one hundred thousand dol- 
lars, had been paid in, when, in fact, a large part of the sum repre- 
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sented to have been paid in as capital was made up in bills receiva- 
ble from persons who were quite irresponsible ; and charges that a 
large part of the increased stock of $600,000 was shortly afterwards 
surrendered and the notes given therefor cancelled, including the 
note of defendant for $30,400. That the report and statement was 
sent to Morrison, Cryder & Co. with the view of inducing persons in 
England relying on its truth and fairness to purchase bonds. 

That a dividend was shortly aftér and about the 14th of July, 
1836, declared on the stock, by means of which it rose to 102 per . 
cent, and was held at that price when the report arrived in Eng- 
land. 

That the plaintiff, in reliance on the report, and also the letters of 
the defendant to Morrison, Cryder & Co., was induced to purchase 
five of the said sterling bonds of $1000 each, for which he gave 
_£4300, which bonds are still held by him and are ready to be pro- 
duced. That afterwards, and in January, 1837, the company de- 
- elared another dividend of four per cent; that the interest on the 
bonds was paid up to January, 1841, since which time no interest 
had been paid, and that plaintiff since the day last mentioned had dis- 
covered all the before mentioned frauds of which he had before been en- 
tirely ignorant. 

The bill also sets forth the sale of the canal under the mortgage 
to Willink, and the appointment of receivers to the company by an 
order of the chancellor of New-Jersey. 

The bill also claims and insists that the defendant ought to be held 
responsible for the amount of the note for $30,400 so given by him 
for the 340 shares of stock, and which was delivered up to him when 
he surrendered the stock. The prayer of the bill is “ that it may be 
declared that the plaintiff was induced to purchase the bonds by the 
aforesaid fraudulent contrivances and representations of the defend- | 
ant, and that the purchase by the plaintiff of the said bonds may, as 
between him and the defendant, be declared to be void and be re- 
scinded ; and that defendant be decreed to pay him the purchase 
money with interest and expenses, less the interest received; the 
plaintiffs offering to re-assign and deliver the bonds to defendant, and 
for other or further relief.” 

To this bill the defendant demurred, assigning for causes of de- 
murrer the several matters stated in the points. - 


W. C. Noyes, for the defendant, made and argued the following 
points : 

I. The bill should have been filed in the names or on behalf and 
for the benefit of all the parties holding the bonds of the Morris Ca- 
nal and Banking.Company alleged to have been fraudulently issued 
and purchased upon the faith of the defendant’s representations. 
(Story’s Eq. Pl..§ 99; Calvert on Parties, 220; Crease v. Babcock, 10 
Met. R. 525; Robinson v. Smith, 3 Paige, 222.) 

II. The bill should have been filed against all the directors of the 
company who are charged with participating in the fraudulent acts 
set forth, and there is no sufficient excuse for omitting to make them 
parties. (Attorney General v. Leicester, 7 Beav. 176; Dan. Ch. Pr. 
(Am. ed.) 529; Perry v. Knott, 5 Beav. 293; Kellaway v. Johnson, 
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Id. 319; Allen v. Honeden, 6 Id. 148; Att. Gen. v.Wilson, 1 Craig & 
P. 1; Hill on Trustees, 315; Pitt v. Bonner,6 London Jurist, 636 ; 
Knatchbull v. Fearnhead, 3 Mylne & Cr. 124 ; 2 Fowler’s Ex. Pr. 300.) 

Ill. The complainant had a perfect remedy at law, especially as 
no discovery was asked. The bill states a mere legal claim and 
seeks to make it of equitable cognizance. (Gelston v. Hoyt, 1 Johns. 
5438 ; Jer. Eq. 290, 383; 1Story’s Eq. § 184; Russel v. Clark, 7 Cranch, 
89 ; Hardwick v. Forbes, 1 Bibb, 212; Bradley v. Bosley, 1 Barb. Ch. 
R. 125; Crane v. Bunnell, 10 Paige, 333; Ferson v. Sanger, 5 N. Y. 
Legal Obs. 43.) 

IV. The bill is multifarious, as alleged in the fourth special cause 
= reo (1 Dan. Ch. Pr. (Am. ed.) 384 and notes ; Story’s Eq. 

1. § 271. 

V. Tho bill should have been filed by the receivérs of the com- 
pany, at least so far as it seeks to make the defendant liable for the 
notes, and the excuse for not uniting them in the bill is not sufficient. 

VI. So it should have been filed in their name in respect of all the 
matters embraced in it. 

VII. It appears upon the face of the bill that it was not exhibited 
within six years from the time the alleged causes of complaint ac- 
crued, and therefore the statute of limitations has attached. There 
is no valid excuse for not bringing the suit within the six years. 
The cause of action accrued the moment the bonds were taken on 
the faith of the alleged false representations. (Argall v. Bryant, 1 
Sand. Sup. Ct. R. 98.) More than six years from that time having 
elapsed, the statute of limitations attached. (2 R. 8. 296, § 18; Id. 
301, §§ 49, 50, 51; Rev. Notes, part 3, ch. 4, p. 20; M‘Carty v. Camel, 
1 Barb. Ch. R. 466; Troup v. Smith, 20 Johns. 33 ; Leonard v. Pitney, 
5 Wend. 30; Allen v. Mille, 17 Id. 202; McCrea v. Purmort, 16 Id. 
476; Ferson v. Sanger, 5 N. Y. Legal Obs. 43; Humbert v. Trinity 
Church, 7 Paige, 195;S. C. 24 Wend. +87.) In this case the statute of 
limitations is a good defence upon demurrer. (Story Eq. Pl. §§ 751, 
756 ; Humbert v. Trinity Church, 7 Paige, 195;S. C. 24 Wend. 587; 1 
Dan. Ch. Pr. (Am. ed. 621 and notes; Esp. on Penal Stat. 78.) 

VIII. The receivers of the company, or the company itself, should 
have been plaintiffs or defendants. 

IX. There is no equity in the bill. 








C. B. Moore and F. B. Cutting, contra, made and argued the fol- 
lowing points : 

I. The bill sets forth a case entitling the plaintiff to relief, on the 
ground of fraud. (Stainbach v. Fernley, 9 Simons, 556; Seddon v. 
Connell, 10 Id. 58, 79; Bradley v. Bosley, 1 Barb. Ch. R. 125, 148. 

II. The bill was filed in due time, viz., on the 24th April, 1846, 
within ten years after the bonds in question were issued, within six 
years after discovery of the fraud, and promptly after the bonds fell 
due, and the damage accrued. It is not affected by the statute of 
limitations. (2 R. 8. 1st ed. pp. 296 to 301, §§ 49 to 53, 18, 25, 44; 
St. Eq. Jur. 908, § 1521,a@; Brickenring v. Churchill,3 J. J. Mar- 
shall, 15.) Plaintiff is entitled to relief upon principles peculiar to a 
court of equity. The jurisdiction at law is not concurrent, and there 
is no difficulty under the statute of limitations. (Chesterfield v. Jansen, 
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2 Ves. Sen. 155; Lyon v. Tallmadge, 14 Johns. 501; 1 St. Eq. Jur. $§ 
184-410; 1 Johns. 402, 556; 4 Ib. 118; 7 Ib. 194; 3 Cowen, 537; 
4 Ib. 209; 8Ib. 370; 9 Ib. 309; 1 Hopkins, 48, 75, 494; 1 Paige, 
147, 148, 302, 492; 2 Ib. 169, 390, 406; 4 Ib. 94; 7 Ib. 316; 9 Ib. 
152 ; 1 Sandf. 346, 375.) 

Ill. The grounds of demurrer alleged do not apply if the plaintiff’s 
case be sustained on the basis above claimed. 

IV. The plaintiff, independently of his case of fraud relating back 
to his purchase of the bond, is still entitled to a remedy, and to pro- 
tection against the acts of the defendant, in respect to the dividends 
and illegal withdrawal of notes without payment. 

V. On this last basis it is not necessary to make other fraudulent 
persons parties. (Cunningham v. Pell, 5 Paige,612: Wood v. Dunner, 
3 Mason C. O. R., 308: Craig & Philips, p. 1: 2 Myl. & Craig, 613: 
2 Atkins, 400.) Nor necessary to make the Morris Canal Company 
or its receivers parties. The Company was broken up, “all its 
chartered rights” gone. The receivers are officers of another court 
and state, and non-residents, and have refused to prosecute, They 
are not amenable to the process of this court. (Hallett v. Hallett, 2 
Paige, 18, 19.) 


By the Court—Mason, Justice.—This case presents several points 
of interest and importance; some of which are of no ordinary 
difficulty. They have been elaborately and ably argued by the 
counsel for the respective parties, and the court has been greatly 
aided in its judgment by their extensive and learned investigations. 

Before proceeding to the main points in controversy, we shall 
consider the formal objections raised by the demurrer. 

First, It is contended by the defendant that the bill is multifarious 
—that it seeks relief not only by reason of the representations which 
induced the plaintiff to purchase the bonds of the company, and 
which are alleged to have been false and fraudulent, but also in 
regard to the stock note of $30,400 of the defendant, which it is 
charged was fraudulently surrendered to him by the board of 
directors. If such be the necessary construction of the Bill, the 
objection would in our judgment, be well founded ; for the bill would 
then present two claims not only distinct from, but inconsistent with 
each other, one in effect disaffirming the purchase of the bonds, and 
asking that it might be rescinded in consequence of the defendant’s 
deceitful and fraudulent misrepresentations concerning them, and the 
other, affirming the purchase and insisting that the plaintiff as a 
purchaser has a right to call on the defendant for their payment out 
of the amount of the note, which he says belongs to the company 
and was fraudulently withdrawn from it. A careful perusal of the 
bill, however, has satisfied us that it is not liable to this objection. 
It does indeed set forth the facts of the giving of the stock note by 
the defendant, and of its subsequent surrender to him by the 
. company, but these matters are stated in connexion with several 
others, only as parts of the fraudulent scheme of the defendant and 
his associates, in order to give color to the report and statement of 
the condition of the company by which the plaintiff was induced to 
purchase the bonds. They are introduced as evidence of a premedi- 
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tated design to deceive and defraud. The specific prayer for relief, 
however, has no reference to the note, but simply prays that it may 
be declared that the plaintiff was “induced to purchase the said 
sterling bonds by the aforesaid fraudulent contrivances and practices 
of the said George Griswold and his confederates, and that such 
purchase as between the plaintiff and the defendant may be declared 
void and rescinded, and that the defendant may repay to the plaintiff 
the purchase money and expenses with interest.” It may be true as 
suggested by the defendant’s counsel that the bill contains sufficient 
allegations respecting the note, which, if proved, would entitle the 
plaintiff to relief with regard to it under the general prayer. Yet it 
would not be proper for the court to interpret the bill as necessarily 
calling for such relief, when the plaintiff himself does not pray for it, 
and the effect of such interpretation would be to give to the bill that 
objectionable feature which the pleader has been careful to avoid. 

Moreover, if the bill is to be treated as seeking relief with regard 
to the note, it is defective for want of parties, and the next objection 
of the defendant that it should have been filed .on behalf of all the 
bond-holders as well as of the plaintiff would undoubtedly be good, 
for all those who are in a similar situation with the plaintiff, ought 
to have an opportunity of participating in a fund in which they all 
have an equal interest. But, as we have seen, the bill merely seeks 
to make the defendant respond to the plaintiff individually for the 
fraud which he has committed upon him, by inducing him to purchase 
the company’s bonds. There is no common fund here to be distribu- 
ted; it does not even appear that there are any others who stand 
precisely in the same situation with the plaintiff in respect to the 
bonds issued by the company. And we think that the principle 
adopted by the late chancellor in Dart v. Palmer, (1 Barb. Ch. R. 92,) 
is applicable to both these objections. He there held that if the 
complainant in his bill claims specific relief, and then adds a prayer 
for such further or other relief as may be proper, and the case made 
by his bill entitles him to the specific relief prayed for, and no other 
parties are necessary to entitle him to that relief, the court at the . 
hearing ought not to give other or further relief under the general 
prayer when persons not before the court are necessary parties to 
such relief, even when the case made by the bill would have entitled 
the complainant to that relief also against the defendant, if all the 
proper persons had been made parties. Now, the ground of the de- 
murrer in this case is, that other parties are necessary so far as re- 
lates to the stock note of $30,400, and that no relief can be granted 
in regard to it unless they are before the court; but if the plaintiff 
does not ask for relief on that ground, and the frame of his bill is such 
that in its present state without the addition of other parties he carmot 
obtain it at the hearing, but he can obtain the specific relief for which 
he prays, upon what principle is the court called upon to declare that 
he shall frame his bill with a view to that relief which he does not 
ask, especially when the alteration would subjeet the bill to the fatal 
objection of multifariousness ? 

Both these objections therefore must be overruled. 

The objection that the other directors are not made parties is also 
untenable. 
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We are not called upon by the frame of the bill to decide whether 
all the directors or trustees of a company are necessary parties to a 
bill seeking to charge them for a fraudulent breach of trust, although 
the authorities seem to be decisive that they are not (Attorney General 
v. Wilson, 1 Cr. & Ph. 1. Cunningham v. Pell, 5 Paige 612.) The 
defendant in this case was not in any sense a trustee for the plaintiff, 
at least until after he purchased the bonds. The fraud complained 
of was perpetrated, if at all, before their purchase,—it was 
only in consequence of the purchase, and by its means that the de- 
fendant and the other directors were brought into the relations of 
trustees and cestui que trust, if the ownership of the bonds can be 
said to have constituted that relation. And the ground on which the 
defendant is sought to be charged is, not that he violated his duty as 
trustee for the bondholders, arising out of his position as a director, 
but that as a man he violated the laws of truth and fair dealing 
which all are bound to observe in their transactions with each other. 
It matters not in this point of view that others united with him in 
these frauds. The general principle that there can be no contribu- 
tion between wrong doers and that each is liable for all the wrongful 
acts in which he participated is well established both at law and in 
equity. (Attorney General v. Wilson, 1 Cr. P. 1; and the authorities 
cited in note to page 28.) 

Having disposed of these objections to the frame of the bill. and 
for want of parties, we come to a more important inquiry, viz: 
whether a court of equity has jurisdiction of the case. 

The defendant insists that the bill states a mere legal claim— 
while the plaintiff on the other hand contends that it presents a 
case peculiarly of Equitable cognizance. 

We have no doubt that the case made by the bill comes within 
the principle of Pasley v. Freeman—and that the plaintiff upon proof 
of the facts he has alleged, might, on the authority of that case, 
recognized as it has been repeatedly in our courts, have recovered 
in a court of law damages for the injury he had sustained, and that 
. the amount of the bonds with interest and expenses would be the 
true measure of those damages. This is substantially the relief 
prayed for in this bill ; and we do not think it would have formed 
any impediment to a recovery in a court of law as was contended by 
the plaintiff’s counsel, that there was no direct communication 
between himself and the defendant. It would have been sufficient, 
that he had been deceived by the false representations which the 
defendant sanctioned and circulated in regard to the situation of the 
company, with the intent to induce persons on the faith of such re- 
presentations to purchase the bonds. 

This was expressly held in the case of Allen v. Addington 7 Wend. 
9, affirmed in the Court of Errors, 11 Wend, 374. In that case there 
was no direct communication between the plaintiff and the defen- 
dant. The defendant, however, had written a letter to a third 
person respecting Baker, who bought the goods of the plaintiff, and 
that third person represented to the plaintiff that he would trust 
Baker on Addington’s representations, and the court laid down the 
broad principle, that if a person intending to defraud somebody, 
gives a general recommendation of credit to an insolvent person, any 




















THE NEW-YORK LEGAL OBSERVER. 33 





N. Y. Superior Court—Mayne v. Griswold. 





one who sustains damage by reason of such recommendation, is 
entitled to an action for such damage, grounded on the fraud. 

But does it follow that because the plaintiff can obtain in substance 
the same relief at law, as in Equity, therefore this court has no 
jurisdiction ? 

This is a question of no small difficulty. The cases are conflicting, 
and it is, perhaps, impossible to reconcile them all. There were 
several referred to by the counsel for the defendant, which it was 
contended conclusively showed that a Court of Equity had no juris- 
diction in a case like the present. Among them was the case of 
Newham v. May, 13 Price 749, in which Lord Chief Baron Alexan- 
der says, “It is not in every case of fraud that relief is to be adminis- 
tered in a Court of Equity. In the case, for instance, of a fraudulent 
warranty on the sale of a horse, or any fraud upon the sale of a 
chattel, no one, I apprehend, ever thought of filing a bill in Equity.” 
And he adds that the case before him was no more than a common 
case of fraud by means of misrepresentation, raising a dry question 
of damages; in effect a mere money demand. The case before him 
was that of a bill filed by a purchaser of real estate, not to rescind a 
contract on the ground of fraud, but for compensation for the differ- 
ence in the actual value of the property sold, and the stated value as 
appearing by the rental, which was represented to be £110 per 
annum, when in fact it was only £89, and this was a suit, merely to 
recover damages, the party retaining and affirming the contract. 
The bill was dismissed, not, however, on the ground of want of 
jurisdiction, but because it was not supported by the evidence. In 
Russell v. Clarke’s Exrs. (9 Cranch, 69) also cited by the defendant’s 
counsel—and which was a bill in equity, seeking to make the 
defendants responsible for the amount of certain protested bills, on 
the ground of two letters of guaranty representing that the drawers 
were perfectly responsible ; Chief Justice Marshall remarked, that 
on the question of fraud the remedy at law was complete, and that if 
a discovery was not needed, or if the answer disclosed nothing, and 
the plaintiff supported his claim by evidence in his own possession, 
unaided by the confessions of the defendant, the established rules 
limiting the jurisdiction of courts required that he should be dismissed 
from the Court of Chancery, and permitted to assert his rights in a 
court of law. But the bill in that case was sustained on other 
grounds. In Bradley v. Bosley (1 Barb. Ch. R. 125) also cited on the 
argument; Chancellor Walworth, in a very elaborate opinion inti- 
mates his approbation of the remarks made by the Lord Chief Baron, 
and Chief Justice Marshall in the cases above quoted, and after re- 
ferring to some cases decided in the court of appeals in Kentucky, 
adds, “I am disposed to follow these decisions so far as to hold that a 
bill in equity, for the purpose of obtaining a compensation in 
damages merely, to be paid by the defendant personally, cannot be 
sustained where the defendant makes the objection at the proper 
time by demurrer or answer that the complainant has a full and 
perfect. remedy by action at law against the defendant.” He admits, 
however, the general rule to be “that in cases of fraud a Court of 
Equity has jurisdiction, although the party may obtain relief in an 
action at law.” In this case too, the bill was sustained on other 
grounds. 

VOL. IX. . 5 
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The cases in Kentucky referred to by the chancellor were Hard- 
wick v. Foster, administrator, 1 Bibb, 212, Cocke v. Hardin, Littell’s 
Select Cases, 371, and Blackwell v. Oldham, 4 Dana, 195. Upon ex- 
amination it will be found that they all admit and allege the juris- 
diction of the Court of Equity in setting aside contracts founded in 
fraud and misrepresentation—but maintain that if a party who has 
been defrauded does not seek to rescind a sale, but affirms it, and asks 
for damages which he has sustained by reason of fraud or imposi- 
tion practised on him in relation to it, he must seek his damages in a 
court of law. We apprehend the decision is correctly stated in the 
Kentucky cases. If your claim is solely for damages, whether for 
breach of the contract or for fraud in making it, and you seek not to 
‘rescind it altogether, you are as a general rule confined to your action 
at law; but if you seek to have the contract rescinded and declared 
void, you may have relief in equity, although you may only recover 
money, and the same amount that you would have recovered at law. 
In the suit at law the money by way of damages is the principal ob- 
ject; in equity, however, the rescinding of the contract is the princi 
pal, and the recovery in money is an incidental, though a necessary 
consequence. 

However this may be, and without undertaking to pronounce posi- 
tively on this point, we apprehend that there are certain other prin- 
ciples well established which will lead us to a correct conclusion. 
Thus it is one «f the doctrines of a court of equity, that where a 
plaintiff has a plain, adequate and complete remedy at law, a court 
of equity generally will not interfere, and for this reason they will 
not as a general rule sustain a bill for damages merely, whether for 
breach of contract or for tort, a court of law giving in such case full 
and and adequate relief. The application of this rule, however, 
must be controlled and governed by another equally well established ; 
that if the jurisdiction originally has properly attached in equity on 
account of the supposed defect of remedy at law, that jurisdiction 
is not changed or taken away by the fact that courts of law have 
subsequently exercised jurisdiction in similar cases. “This has been 
repeatedly asserted,” Mr. Justice Story remarks, (1 St. Eq. Jur. § 641,) 

‘ by courts of equity, and constitutes in some sort the pole star of its 
‘jurisdiction.” While then on the one hand courts of equity will not 
assume jurisdiction where there is already a complete and adequate 
remedy at law, so on the other hand, when their jurisdiction is once 
established, whether in consequence of the inability or refusal of 
courts of law to grant relief, or otherwise, they do not lose jurisdic- 
tion by reason of the subsequent greater liberality or enlarged pow- 
ers of courts of law. 

The decision of the point before us then depends not merely on the 
question whether the party has an adequate remedy at law, but also 
on this other question, whether the case falls within one of the ac- 
knowledged heads of equity jurisdiction; for if it does, the mere 
fact that a court of law will now grant the same relief as a court of 
equity, does not oust the previously well established jurisdiction of 
the latter. A reference to a few adjudged cases will abundantly 
confirm this position. 

Thus the jurisdiction of chancery was settled and acknowledged 
in the case of lost bonds. It had been originally assumed because 
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courts of law would not entertain a suit on a bond w:thout a profert. 
But when afterwards they allowed a plaintiff to allege in his decla- 
ration the loss of his bond as an excuse for not making profert and to 
recover on proving its loss and :ontents, it was uniformly held that 
the liberality of courts of law on this head did not deprive chancery 
of its jurisdiction. (1 St. Eq. Jur. § 81; Atkinson v. Leonard, 3 Brown 
C. C. 218; Kemp v. Prior, 7 Ves. 249; Walmesly v. Child, 1 Ves. 
341; Toulman v. Price, 5 Ves. 239.) 

So, the jurisdiction of chancery in matters of account has long 
been well established. It was assumed at a time when the old ac- 
tion of account was the only method of settling accounts at common 
law. Yet it has frequently been held that the jurisdiction has not 
been taken away in consequence of the courts of law adopting more 
simple and expeditious modes of settlement by action on the money 
counts and references to referees ; even in these cases where the oath 
of the defendant is not required to establish the case. This doctrine 
was expressly recognised by Chief Justice Kent and Mr. J. Thomp- 
son, in Ludlow v. Simond, (2 C. C. E. 39-51,) and in the case of The 
Corporation of Carlisle v. Wilson, (18 Ves. 275,) Lord Erskine said, 
“Jt cannot be maintained that this court interferes in matters of ac- 
count only when no remedy cua be had at law. The contrary is no- 
torious. The proposition asserted against this bill,” he added, “is 
that this court ought to refuse to interfere by directing an account if 
an action for money had and received or indebitatus assumpsit can 
be maintained. That proposition cannot be supported.” 

In matters of fraud the jurisdiction of the court of chancery is 
probably coeval with its existence. There is no period in the history 
of the court when it did not possesss it. It is concurrent with courts 
of law in all cases of fraud except that of wills of real estate, and 
the court it is said will not lay down rules restrictive of such jurisdic- 
tion, but will proceed in every case of fraud upon its own peculiar 
circumstances. (1 Fonb. b. 1, §3, p. 12.) The objection row made 
has been frequently made before, and it has been uniformiy held, in 
cases which turned upon the question of jurisdiction, as far as our re- 
searches have extended, that the jurisdiction in cases of fraud was 
not taken away because the parties had an adequate remedy at law. 
We will mention only two or three cases, and those of a similar cha- 
racter with the one now before us. The first is Colt v. Wollaston, 2 
P. Wms. 156, decided in 1723, in which the bill was filed to recover 
back two several sums which the plaintiff had paid to the defendants 
as managers of a land security and oil patent company for extracting 
oil out of radishes, The Master of the Rolls observed, “ It is no ob- 
jection that the parties have their remedy at law, and may bring an 
action for money had and received for the plaintiff’s own use, for in 
cases of fraud the court of equity has a concurrent jurisdiction with 
the common law, matter of fraud being the great subject of relief 
‘here. Accordingly cases of this nature have frequently met with re- 
lief in this court. The next case we shall cite is Green v. Barrett, 1 
Simons, 45, decided in 1826. That wasa billtorecover back depo- 
sits paid by a subscriber to a joint stock company where the project 
was a bubble. The bill was demurred to, and one ground of demur: 
rer was that the only remedy of the plaintiff was by an action for 
money had and received; but the Vice-chancellor, after remarking on 
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the facts, said that the only question was whether a bill in equity 
would hold or whether the plaintiff must have recourse to law; and 
as it appeared the whole scheme was a mere snare to entrap the un- 
wary, on the authority of Colt v. Wollaston, he overruled the de- 
murrer. We shall look in vain for any case in England for the 108 
years intervening between Colt v. Wallaston and Green v. Barrett, 
in the least affecting the authority of these cases. Green v. Barrett 
was followed in 1828 by Blain v. Agar, 2 Sim. R. 289, which was 
similar in its general features and was similarly decideh. Indeed, so 
well was the jurisdiction considered to be established in England, 
that in the late case of Seddon v. Connell, decided in 1840, (10 Sim. 
58,) and which in some respects resembled the case before us, al- 
though the bill was demurred to, yet the objection we are now con- 
sidering was not even raised. 

All the cases which we have cited under this head were cases of 
deceitful and fraudulent representations, where the only relief sought 
' was, as in the present, the rescinding of the contract and the repay- 
ment of the money paid by the deceived and defrauded parties, as a 
consequence of declaring the contract void ; and it is worthy of no- 
tice that until the case of Pasley v. Freeman, decided in 1789, it ne- 
ver had been solemnly decided by a court of law, that an action 
could be maintained for fraudulent and deceitful representations of 
the kind mentioned in that case. Even then Mr. Justice Grose dis- 
sented from the opinion of the other judges, and Lord Erskine in ad- 
verting to that case in Clifford v. Brooke, (13 Ves. 131,) as late. as 
1806, stated that a considerable difference of opinion at that time pre- 
vailed upon it, and that many of the most correct judgments appear- 
ed to have been surprised, Lord Eldon, it is well known, always 
maintained that Pasley v. Freewan was wrongly decided, and that a 
eourt of equity alone had jurisdiction in such cases. Evans v. Bick- 
nell, 6 Ves. 186 ) 

Since then, before the decision of Pasley v. Freeman, courts of law 
did not entertain jurisdiction in cases like the present, and the only 
remedy was in a court of equity; it lies upon the party objecting to 
the jurisdiction of this court to show when and how it was deprived 
of that jurisdiction, which it formerly unquestionably possessed. Until 
that is done we shall feel bound to decide that the original jurisdic- 
tion of chancery in cases of fraud remained when this bill was filed 
in its pristine vigor. 

It was also urged as a reason for turning the plaintiff over to a 
court of law, that he had waived an answer under oath. This 
would be a sufficient reason, if the relief asked for depended on the 
discovery under oath. There are many cases in which a party’s title 
to relief in a court of chancery depends on such discovery, and in 
which, when the discovery is waived, the whole foundation of 
equitable jurisdiction is taken away. Cases of fraud, however, do 
not depend on the discovery sought, but belong, as we have seen, 
to the original jurisdiction of the court. 

The next and most important question is, whether the claim is bar- 
red by the statute of limitations. Ifthe plaintiff had noright to come 
into a court of chancery at all, then the claim he now makes is clearly 
barred by the statute. If he can sustain himself in this court, then, 

whether the statute is a bar or not, depends upon the construetion to 
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be given to the 49th, 50th and 51st section of the 4th chapter of the 
third part of the Revised Statutes. They are as follows: 

“§ 49. Whenever there is a concurrent jurisdiction in the courts of 
common law, and in courts of equity, of any cause of action, the pro- 
visions of this title limiting a time for the commencement of a suit for 
such cause of action, in a court of common law, shall apply to all 
suits hereafter to be brought for the same cause, in the court of 
chancery. 

“§ 50. But the last section shall not extend to suits over the subject 
matter of which a court of equity has peculiar and exclusive juris- 
diction, and which subject matteris not cognizable in courts of 
common law. 

“§ 51. Bills for relief on the ground of fraud, shall be filed within 
six years after the discovery, by the agrieved party, of the facts 
constituting such fraud, and not after that time. 

We have seen that the jurisdiction in the case before us is concur- 
rent in Courts of Law and Equity, and if the 49th section governs, 
then the statute of limitations is a bar to this suit. If,» ever, the 
51st section applies to cases of concurrent as well as o1 exclusive 
equitable jurisdiction, the result may be different ; and the question 
is, did the Legislature mean by the 51st section to except from the 
operation of the 49th section all bills for relief in cases of fraud, or 
did they mean to confine that section to those bills in which courts of 
equity had exclusive jurisdiction ? 

Prior to the passage of this act, there was no statute of limitations 
which in terms applied to courts of equity. But the principles 
adopted by those courts on this subject were well settled. In cases 
of concurrent jurisdiction with courts of law they held themselves to 
be bound by the statutes of limitation. They acted not merely by 
analogy but in obedience to them. They would, nevertheless, inter- 
fere in cases of alleged fraud, to prevent the statute from running, 
where to allow it to run would be inequitable or unjust; and this 
upon an acknowledged principle on which courts of equity give 
relief, viz: to prevent an advantage gained at law from being used 
against conscience. 

Thus in a case of fraud where the jurisdiction was concurrent, if 
the statute of limitations was a bar to the suit at law, although 
under ordinary circumstances, it would also be a bar in equity, yet if 
the fraud had not been discovered until more than six years after 
its commission, equity would not allow the statutory bar to be set 
up if the suit was commenced within six years after the discovery. 
while the fraud was concealed, said Lord Redesdale in Hovenden v. 
Lord Annesley, (2 Sch. & Lef. 634) the statute of limitations ought 
not in conscience to run. See also Bond v. Hopkins 1 ib. 418 431; 
Blannerhasset v. Day, 2 Ball and B. 129; 2,Story Eq., Jur. § 1521, 
and 1521 a. This was expressly admitted to be the rule in 
chancery by our Supreme Court in Troup v. Smith, 20 John, 33, and 
by the Court of Errors in Murray v. Coster, ib. 583; and it is so con- 
sonant with the first principles of justice, that it has been adopted ex 
necessitate in those states where the court of chancery is not estab- 
lished. Thus in Massachusetts the plaintiff may avoid the bar of 
the statute by replying that the cause of action had been fraudulently 
concealed from his knowledge by the defendant, and. that it was not 
discovered by him until six years before the commencement of the 
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action. First Mass. Turnpike Co. v. Field, 3 Mass. 201, Homer v. 
Fish, 1 Pick, 435. See also Pennock v. Freeman, 1 Watts 401; 
Jones v. Conoway, 4 Yeates 109. It is not necescary to allow such a 
replication where a plaintiff can have relief in Chancery, and there- 
fore it was held in this state, in Troup v. Smith, cited above, that such a 
replication was not good. 

The question now recurs, what did the Legislature mean when 
they enacted the several sections quoted above. Did they intend to 
declare that in these cases of fraud, in which courts of equity have 
peculiar and exclusive jurisdiction, the statute should not begin to 
run until after the discovery of the fraud, but in those cases in 
which the courts of law and equity had concurrent jurisdiction, 
the statute should begin to run from the commission of the fraud, 
though it might not be discovered until six years afterwards? Con- 
sidering the large class of cases of this kind in which the jurisdiction 
of the two courts is concurrent, such an event would be a great 
innovation upon established law,—it would create a distinction 
between the two kind of causes in equity where none ought to be 
made, and would afford a protection to fraud which did not before 
exist, and which in our judgment, never ought to exist. 

We cannot suppose that such was the intention of the Legislature. 
If it had been they could easily have said so; or if they had omitted 
the 5lst section altogether, the construction contended for by the 
defendant’s counsel, would have followed as a necessary consequence ; 
for section 49 applies in terms to all suits to be thereafter brought in 
the Court of Chancery, where there should be a concurrent remedy 
at law, and section 50 expressly excepts suits, over the subject 
mater of which courts of equity have peculiar and exclusive jurisdic- 
tion. Why then was the 51st section added without specifyiug that 
the bills for relief intended by it were those only over the subject 
matter of which courts of equity had peculiar and exclusive jurisdic- 
tion? Manifestly, because the section was intended to qualify and 
restrict the general terms of section 49, and to apply a different rule 
to bills for fraud, whether they were cases of concurrent or exclusive 
jurisdiction from that adopted in all other cases, and thus to declare 
or enact by statute. the rules which we have seen had been adopted 
by the courts on this subject. 

This appears also from the notes of the revisers (3 R.S. 2d ed, 
p- 705,) in which they refer to the cases before cited from 20 Johns. 
and also to 2 Ball & Beatty, 129, 2 Sch. & Lef. 636, and state it to 
be their intention to enact as part of the statute law, the rules laid 
down in those cases; and as the legislature adopted the sections 
in the form proposed by the révisers, it is natural to infer, in the ab- 
sence of all evidence to the contrary, that they adopted also their 
views. 

We have met with only one case in our books involving the con- 
struction of the sections of the statutes we have been considering ; 
_ the case of Bertine v. Varian, 1 Edwards’ Ch. R. 343, where the 
Vice-Chancellor referred to this statute; and after deciding that the 
case before him was one in which a court of law has concurrent. ju- 
risdiction with a court of equity, he observes with regard to the alle- 
gation that there was fraud and concealment on the part of the de- 
fendants, that such facts whenever they exist, are sufficient to pre- 
vent the operation of the statute in the view of a court of equity— 
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thus giving a construction to the statute then before him in accord- 
ance with the views herein above expressed. 

But it is objected that admitting the case comes within the 51st 
section, yet the bill is defective in not stating why the fraud was not 
discovered sooner, and it was contended that as the bill upon its face 
showed a fraud committed more than six years before, the plaintiff, 
if he wished to get rid of the bar of the statute should not merely 
state by way of anticipation, the fact of the discovery of the fraud 
within six years, but show that it could not with reasonable dili- 
gence have been discovered sooner. The correctness of this posi- 
tion was not seriously questioned by the counsel for the plaintiff, but 
he insisted that the allegations of the bill were sufficient to satisfy 
the most stringent application of the rule contended for. 

It appears from the bill that the plaintiff resided in England. He 

was therefore unable personally to make himself acquainted with 
the true state of the case. The fraudulent representations were put 
forth by the directors of a monied institution with a large capital, 
who were entrusted by the legislature of one of the states with a 
most important and expensive public work, requiring not only a 
large amount of funds, but integrity and enterprise of no ordinary 
character. The report and statement by which the plaintiff was 
deceived were, it is alleged, artfully and purposely filled by these 
directors, of whom the defendant was one, and with his aid, con- 
currence and sanction, with fraudulent and deceptive statements, 
calculated and intended to mislead—some of which though literally 
true, were yet substantially false and deceptive by reason of the 
manner of stating them, and the suppression of important facts 
which ought to have been disclosed. The particulars of these state- 
ments are set forth, and also the points in which they are alleged to 
have been false and fraudulent. The bill then alleges that in the 
year 1836, the company declared a dividend with the same fraudu- 
lent purpose, when they had made no profits or earnings out of which 
it could have legitimately been declared, by means of which and of 
the statements beforementioned, the stock advanced to one hundred 
and two per cent; that the plaintiff purchased upon the faith of this 
‘report and statement, and of the dividend and the letter of the de- 
fendant set out in the bill; that after his purchase of the bonds in 
1836, the interest on them was regularly paid by the company until 
January, 1841, since which time no interest had been paid; that the 
company with the like fraudulent purpose had declared another divi- 
dend in January, 1837, without having made any earnings or profits 
npon which to declare the same, and that the frauds above specified 
were not discovered by the plaintiff until’ after the first of January, 
1841, and within six years next before the filing of the bill. 

Now, it appears to us, that the plaintiff had a right to rely 
upon the statements put forth‘ by sueh authority as true, espe- 
cially when there was not only no circumstance calculated to excite 
suspicion, but the statements were artfully contrived to prevent any 
suspicion being excited of their untruth ; and he had a right to continue 
his confidence in the soundness of the institution when a subsequent 
dividend was declared, and as long as the interest on the bonds was 
punctually paid. We think then that the defendant cannot object that 
the plaintiff did not sogner discover the frauds which he and his associ- 
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ates are alleged to have been so careful to conceal. There was in 
fact nothing to put him on inquiry till the default in the payment of 
the interest. 

The Plaintiff, moreover, was in England ; the Company was in this 
country. He did not come or send here to invest in these bonds— 
they sent to him in a foreign country. The report and statement 
were made for the avowed purpose of giving him, in common with 
other capitalists in England, that information which, by reason of 
their distance, they could not learn from personal observation; and 
the defendant and his associates were therefore under the most sacred 
obligations to deal fairly and honestly, and the plaintiff was justified 
in placing the most implicit confidence in the statements made under 
such circumstances. 

But admitting it to have been his duty to have made earlier inqui- 
ries, of whom was he to inquire? Of the defendant? He had his 
letters—or of him and the other directors? He had their official 
report and statement. Was it to be expected that they would give 
the lie to these formal and carefully prepared documents, and confess 
their own fraud, especially while the company was still in good 
credit? Could he have examined the books of the company? Asa 
bond holder before the maturity of the bond, and while the interest 
was reyularly paid, it is at least doubtful whether he coujd have 
demanded an inspection of the books, any more than the holder of a 
note of an individual can, before its maturity and while the maker 
is in good credit, pry into his private transactions. He may require 
to be informed of his true situation before he give him credit, but 
having done so, he must remain satisfied until an actual insolvency 
happens. 

We think it manifest from these considerations that the plaintiff 
has sufficiently anticipated in his bill the defence of the statute of 
limitations, and that the facts stated fully and satisfactorily account 
for his not having discovered the fraud charged until within six years 
before the commencement of the suit. 

The result at which we have arrived then is, that this demurrer 
cannot be sustained, but the defendant must answer. 

We trust that none of our remarks will be construed as expressing 
any opinion on the truth or falsity of the charges made by the plain- 
tiff. We have considered the bill merely as a pleading admitted by 
the demurrer to be true for the sake of the argument. And we have 
proceeded on the same assumption, with the same view and object, 
viz: to determine whether the bill on its face can be maintained. 

The counsel for the defendant has properly interposed this demur- 
rer. He was perfectly justified, even though all the material charges 
of the bill can be shown to be untrue, in presenting the very grave 
questions raised by it to the consideration of the court, and endea- 
voring to relieve his client from the expense and vexation necessarily 
attending the defence of a suit of this kind. All that we have de- 
cided is, that the plaintiff has made out a prima facie case. And 
that on the supposition that the statements in his bill are true, he 
had a right to bring the suit in this form, and to support his allega- 
tions by proof. Beyond this we have not intended, and it would be 
manifestly improper for us to express any opinion. 

The demurrer is overruled, and the defendant must answer the 
bill, and pay the costs of the demurrer in forty days. 








